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OVERVIEW 

Review  of 
Department  of  Professional  and  Occupational  Licensing 
Board  of  Real  Estate 
March,  1977 


INTRODUCTION 

This  report  results  from  a  review  of  certain  activities  of  the 
Department  of  Professional  and  Occupational  Licensing  and  the  Board  of 
Real  Estate.   The  review  was  undertaken  at  the  request  of  the  Legisla- 
tive Audit  Committee  after  a  deposit  of  $2,856  was  stolen  from  the 
department  safe.   The  work  included  a  detail  review  of  cash  receipt 
functions  at  the  department;  a  review  of  expenditures  authorized  by  or 
made  on  behalf  of  the  Board  of  Real  Estate;  a  review  of  the  organiza- 
tional structure  of  the  department  and  the  department's  relationship 
with  the  Board  of  Real  Estate;  the  testing  procedures  followed  by  the 
department  in  administering  real  estate  examinations;  and  other  matters 
which  came  to  our  attention.   There  are  23  recommendations  in  the  report. 
These  recommendations  were  discussed  with  members  of  the  Board  of  Real 
Estate  and  the  director  of  the  Department  of  Professional  and  Occupational 
Licensing.   The  full  text  of  their  replies  is  included  in  the  back  of 
the  audit  report. 
SUMMARY  OF  MAJOR  FINDINGS 

There  are  several  areas  of  major  findings  presented  in  the  audit 
report. 
DEPARTMENTAL  ORGANIZATION 

Section  82A-108,  R.C.M.  1947,  sets  forth  the  status  of  a  board 
allocated  to  a  department  for  administrative  purposes  only.   That 
section  permits  the  department  to  hire  personnel,  direct  and  supervise 
budgeting  and  the  related  administrative  and  clerical  functions  of  the 


agency.   The  boards  retain  their  quasi-judicial,  quasi-legislative, 
licensing  and  policymaking  functions  independently  of  the  department  and 
without  the  approval  or  control  of  the  department.   These  provisions 
conflict  in  practice  and  create  an  administrative  organization  that  is 
difficult  to  manage  and  control.   The  report  recommends  that  legislation 
be  proposed  to  allow  the  department  director  to  manage  the  financial 
activities  of  the  boards. 

Although  all  employees  are  under  the  direct  supervision  of  the 
department,  the  Board  of  Real  Estate  exercised  significant  influence 
over  those  employees  assigned  to  perform  Board  of  Real  Estate  duties. 
Our  review  found  that  the  resources  of  the  department  were  not  effect- 
ively managed  and  that  controls  and  procedures  were  so  inadequate  as  to 
indicate  a  lack  of  proper  management  of  activities  related  to  the  board. 
The  report  recommends  that  the  department  establish  and  monitor  a  formal 
management  plan  for  the  Board  of  Real  Estate. 
TESTING 

We  reviewed  the  procedures  followed  by  the  department  in  administer- 
ing real  estate  examinations.   Allegations  were  brought  to  our  attention 
regarding  assistance  provided  to  certain  people  who  took  the  real  estate 
examination.   These  allegations  are  under  review  by  the  Western  Montana 
Special  Prosecution  Unit  and  the  Office  of  the  Governor.   Weaknesses  in 
testing  procedures  involved  the  receipt  and  safeguarding  of  tests  prior 
to  the  examination.   Board  members  now  take  custody  of  the  exam  and 
personally  mail  the  completed  exams  to  the  testing  service.   Although 
this  has  improved  security  over  the  tests,  it  represents  an  unnecessary 
burden  for  board  members.   The  report  states  that  these  tasks  should  be 
performed  by  department  employees  following  strict  security  guidelines 
issued  by  the  board. 
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REVENUE 

Our  review  found  significant  weaknesses  in  the  department's  control 
over  cash  receipts.   The  report  contains  suggestions  to  improve  cash 
handling  procedures.   Due  to  the  large  volume  of  cash  receipts,  the 
report  recommends  that  the  cash  receipting  function  be  centralized  and 
that  the  department  use  a  validation  machine.   This  would  permit  prompt 
processing  and  deposit  of  receipts  as  well  as  improving  security.   The 
department  director  agrees  with  this  recommendation;  however,  his 
response  questions  whether  additional  security  is  worth  the  added  costs. 

We  also  recommend  that  legislation  be  proposed  to  allow  the  depart- 
ment to  stagger  license  renewal  dates.   Currently,  over  80  percent  of 
all  licenses  are  renewed  in  December  and  June,  creating  a  heavy  workload 
for  certain  boards  and  causing  an  inefficient  use  of  the  department 
staff. 
TRAVEL 

Travel  claims  submitted  by  board  members  and  department  employees 
assigned  to  the  board  contained  a  significant  number  of  errors.   We 
found  significant  weaknesses  in  both  the  preparation  and  review  of 
travel  vouchers.   The  report  recommends  that  the  department  establish 
standards  requiring  employees  to  document  the  purpose  of  their  travel 
and  that  the  department  carefully  review  all  travel  claims  before  payment. 

We  also  found  that  one  board  member  is  an  officer  and  shareholder 
of  an  airline  travel  agency  located  in  Butte.   This  board  member,  other 
board  members  and  department  employees  have  purchased  airline  tickets 
costing  $2,628  between  September  1974  and  October  1976  from  this  agency. 
This  appears  to  violate  Section  59-501,  R.C.M.  1947,  which  prohibits 
state  officers  from  being  interested  in  any  contract  made  by  them  in 
their  official  capacity.   The  report  recommends  that  the  board  discontinue 
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the  purchase  of  goods  and  services  from  any  vendors  in  which  board 

members  have  an  interest. 

EXPENDITURES 

Some  expenditures  made  by  the  Board  of  Real  Estate  may  not  have 
been  in  the  best  interest  of  or  advanced  the  objectives  of  the  board. 
The  report  recommends  that  the  board  discontinue  its  sponsorship  of  the 
real  estate  prelicense  class.   During  September  and  October,  1976,  the 
board  paid  a  Missoula  firm  $14,000  to  administer  and  teach  two  courses. 
Costs  were  not  recovered  under  this  agreement,  and  the  price  was  signif- 
icantly above  the  cost  to  the  board  for  previous  classes. 

The  report  discusses  the  hiring  of  a  lobbyist  by  the  board  for  the 
1975  legislative  session  at  a  cost  of  :?2,500.   Since  the  board  members 
and  the  department  director  and  staff  are  available  to  provide  the 
Legislature  with  information,  the  report  recommends  that  the  board 
reevaluate  the  need  for  hiring  a  lobbyist. 

The  report  also  discusses  other  expenditures  made  by  the  board  and 
contains  recommendations  to  discontinue  certain  types  of  expenditures 
and  develop  better  control  over  others. 
BOARD  CHAIRMAN 

The  Montana  Commissioner  of  Agriculture  is  by  law  also  the  chairman 
of  the  Board  of  Real  Estate.   In  addition  to  receiving  a  full  salary  as 
a  department  director,  he  also  receives  compensation  at  $7.50  for  each 
half-day  or  portion  thereof  as  board  chairman.   This  is  permitted  under 
present  law;  however,  ex-officio  members  generally  do  not  receive  addi- 
tional compensation  since  they  are  already  paid  as  public  employees. 
The  report  recommends  that  the  department  discontinue  compensation  to 
the  ex-officio  board  member  and  that  legislation  be  proposed  to  prohibit 
the  board  member  from  receiving  compensation.   The  board  disagrees  with 
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this  recommendation  since  the  additional  compensation  is  not  prohibited 

under  present  law  and  since  the  chairman  must  attend  weekend  and  evening 

meetings. 

WORK  STUDY  AGREEMENT 

The  Missoula  firm  which  gave  the  licensing  course  in  September  and 
October,  1976,  obtained  the  services  of  a  work  study  student  at  the 
University  of  Montana  to  type  and  research  materials  for  use  in  the 
course. 

Although  the  administrative  officer  assigned  to  the  Board  of  Real 
Estate  signed  a  contract  with  the  university,  it  is  questionable  whether 
the  board  received  the  benefit  from  the  services  of  the  work  study 
student.   It  appears  that  the  Missoula  firm  acted  as  a  private  con- 
tractor while  employing  the  work  study  student.   The  university  has 
requested  that  the  amount  of  the  work  study  salary  be  returned  by  the 
Department  of  Professional  and  Occupational  Licensing.   The  board  plans 
to  authorize  this  repayment;  however,  the  board  has  requested  reimburse- 
ment from  the  Missoula  firm.   The  report  recommends  that  the  department 
director  review  for  propriety  any  future  work-study  contracts. 
BOARD  INVOLVEMENT  IN  ADMINISTRATIVE  MATTERS 

One  board  member  actively  participates  in  the  administration  of  the 
activities  of  the  board.   This  member  also  has  a  state  phone  connected 
to  the  statewide  telephone  system  in  his  business  office.   Although  his 
services  are  rendered  at  minimal  cost  to  the  state,  they  are  not  consis- 
tent with  the  duties  of  the  Board  of  Real  Estate.   The  board  is  a 
policymaking  board,  and  with  adequate  department  staff  the  board  should 
not  be  required  to  actively  enter  into  the  board's  administration.   The 
report  recommends  that  the  department  develop  procedures  to  fulfill  its 

statutory  responsibilities,  thereby  limiting  the  board's  activities. 
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Internal  Controls 

The  report  discusses  other  matters  relating  to  receipts  and  disburse- 
ments and  board  activities  which  are  designed  to  improve  internal  control 
and  improve  the  efficiency  of  the  department  and  the  board. 
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SUMMARY  OF  RECOMMENDATIONS 

As  a  separate  section  in  the  front  of  each  audit  report  we  include  a 
listing  of  all  recommendations  together  with  a  notation  as  to  whether 
the  agency  concurs  or  does  not  concur  with  each  recommendation.   This 
listing  serves  as  a  means  of  summarizing  the  recommendations  contained 
in  the  report  and  the  audited  agency's  reply  thereto  and  also  as  a  ready 
reference  to  the  supporting  comments.   The  full  replies  of  the  Board  of 
Real  Estate  and  the  Department  of  Professional  and  Occupational  Licensing 
are  included  in  the  back  of  this  report. 


Legislation  be  proposed  which  allows  the  department  to 
properly  manage  the  financial  activities  of  the  boards. 

Board  of  Real  Estate  Reply:   Concur.   See  page  32. 

Agency  Reply:   Concur.   See  page  44. 

The  department  establish  and  monitor  a  formal  management 
plan  for  the  Board  of  Real  Estate. 

Board  of  Real  Estate  Reply:   Concur.   See  page  33. 

Agency  Reply:   Concur.   See  page  44. 

The  department  and  the  board  take  steps  to  assure  adequate 
control  over  examinations. 

Board  of  Real  Estate  Reply:   Concur.   See  page  33. 

Agency  Reply:   Concur.   See  page  44. 

That  the  department: 

1.  Centralize  the  cash  receipting  function  for  all 
boards. 

2.  Use  a  validator  to  establish  control  over  cash 
receipts. 

3.  Restrictively  endorse  checks  immediately  upon 
receipt . 

4.  Promptly  deposit  all  collections  into  a  clearing 
account . 

Board  of  Real  Estate  Reply:   Concur.   See  page  33. 

Agency  Reply:   Concur  with  serious  reservations. 
The  director  believes  that  the  additional  cost  may 
not  justify  the  benefits.   See  page  44. 
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Legislation  be  proposed  to  permit  the  department  to 

stagger  license  renewal  dates  for  the  larger  boards.  10 

Board  of  Real  Estate  Reply:  Disagree.  The  board 
believes  that  with  five  year  licenses  this  is  not 
required.   See  page  34. 

Agency  Reply:   Concur.   See  page  45. 

Periodically  inventory  books  held  for  sale  and  compare 

the  change  in  inventory  with  book  sale  revenue.  11 

Board  of  Real  Estate  Reply:   Concur.   See  page  34. 

Agency  Reply:   Concur.   See  page  45. 

That  the  board: 

1.  Determine  if  fee  waivers  should  be  permitted;  and 

2.  Establish  policies  for  eligibility  for  these  waivers.      11 
Board  of  Real  Estate  Reply:   Concur.   See  page  34. 

Agency  Reply:   Concur.   See  page  46. 

Require  a  review  of  all  refunds  by  supervisory 

employees.  12 

Board  of  Real  Estate  Reply:   Concur.   See  page  34. 

Agency  Reply:   Concur.   See  page  46. 

Establish  standards  which  require  employees  to  document 
the  business  purpose  of  their  travel  and  the  results 
of  each  real  estate  investigation.  13 

Board  of  Real  Estate  Reply:   Concur,  in  part.   The 
board  agrees  that  employees  should  document  the  purpose 
of  their  travel,  but  the  response  appears  to  indicate 
that  supervisory  employees  are  not  required  to  document 
the  results  of  their  investigations.   See  page  34. 

Agency  Reply:   Concur.   See  page  46. 
Carefully  review  all  travel  claims  before  payment.  14 

Board  of  Real  Estate  Reply:   Concur.   See  page  35. 
Agency  Reply:   Concur.   See  page  46. 


SUMMARY  OF  RECOMMENDATIONS  (Continued) 


Page 


Board  members  sign  their  own  travel  claims  and  document 

all  travel  expenditures.  16 

Board  of  Real  Estate  Reply:   Concur.   See  page  35. 

The  board  discontinue  the  purchase  of  goods  and  services 

from  any  vendors  in  which  board  members  have  an  interest.      17 

Board  of  Real  Estate  Reply:   The  board  believes  that 
there  was  no  impropriety  in  this  case.   See  page  35. 

The  board  discontinue  its  sponsorship  of  real  estate 

licensing  courses.  19 

Board  of  Real  Estate  Reply:   Concur.   See  page  36. 
Issue  instructions  to  all  boards  prohibiting  prepayment.         20 

Board  of  Real  Estate  Reply:   Concur.   See  page  37. 

Agency  Reply:   Concur.   See  page  47. 
The  board  reevaluate  the  need  for  hiring  a  lobbyist.  21 

Board  of  Real  Estate  Reply:   Concur.   See  page  37. 

The  board  hold  board  meetings  in  state  owned  facilities 

whenever  feasible.  22 

Board  of  Real  Estate  Reply:   Concur.   See  page  37. 

That  the  department: 

1.  Maintain  a  log  of  all  long-distance  calls  and  that 
centralized  services  compare  telephone  bills  to 
this  log  before  approving  payment. 

2.  Limit  the  distribution  of  telephone  credit  cards  to 
individuals  who  frequently  require  their  use  for 

state  business.  23 

Board  of  Real  Estate  Reply:   Concur  with  telephone  log 
but  disagree  with  limited  distribution  of  credit  cards. 
See  page  38. 

Agency  Reply:   Concur.   See  page  48. 
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Use  the  state  Purchasing  Division  in  obtaining 

contracted  secretarial  services.  24 

Board  of  Real  Estate  Reply:   Concur.   See  page  38. 

Agency  Reply:   Concur.   See  page  48. 

The  board  discontinue  such  payments  to  private 

organizations.  24 

Board  of  Real  Estate  Reply:   Disagree.   The  board 
believes  that  this  is  a  legitimate  educational  function 
that  should  be  continued.   See  page  38. 

1.  That  the  board  and  the  department  establish  a  basis 
for  determining  the  revenue  required  for  the  board's 
operations. 

2.  The  board  adjust  licensing  fees  in  accordance  with 

its  revenue  requirements.  27 

Board  of  Real  Estate  Reply:   Response  does  not  indicate 
agreement  or  disagreement.   See  page  39. 

Agency  Reply:   Concur.   See  page  48. 

1.  That  the  department  discontinue  compensation  payments 

to  the  ex-officio  board  member.  28 

2.  Legislation  be  proposed  to  prohibit  the  ex-officio 
board  member  from  receiving  compensation  from  the 

board.  28 

Board  of  Real  Estate  Reply:   Disagree.   See  page  40. 

Agency  Reply:  Disagree  with  discontinuing  payments; 
however,  concur  that  legislation  should  be  prepared. 
See  page  49. 

The  department  director  review  for  propriety  any  future 
work-study  contracts  to  be  negotiated  by  an  employee 
of  the  department.  29 

Board  of  Real  Estate  Reply:   Concur.   See  page  40. 

Agency  Reply:   Concur.   See  page  49. 

That  the  department : 

1.   Develop  administrative  procedures  to  fulfill  its 
statutory  responsibilities,  thereby  limiting  the 
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board's  activities  to  policymaking,  licensing  and 
quasi-judicial  functions. 

2.   Remove  the  state  telephone  from  the  board  member's 

office.  31 

Board  of  Real  Estate  Reply:   Disagree.   See  page  40. 

Agency  Reply:   Disagree.   The  director  believes  this 
is  not  feasible  or  within  his  authority.   See  page  49. 
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The  Legislative  Audit  Committee 
of  the  Montana  State  Legislature: 

Transmitted  herewith  is  our  report  resulting  from  a  review  of 
certain  activities  of  the  Department  of  Professional  and  Occupational 
Licensing  and  the  Board  of  Real  Estate.   The  review  was  performed  at  the 
request  of  this  committee,  after  a  deposit  of  $2,856  was  discovered  to 
be  missing  from  the  department's  safe.   Our  scope  was  expanded  to  include 
other  activities  which  came  to  our  attention  during  our  review. 

Pursuant  to  Section  79-2310,  R.C.M.  1947,  we  are  providing  copies 
of  this  report  to  the  Governor  and  the  Attorney  General. 

Respectfully  submitted, 


Morris  L.  Brusett,  CPA 
Legislative  Auditor 


IX 


GENERAL 

The  Board  of  Real  Estate  was  originally  created  in  1921  as  the 
Office  of  the  Real  Estate  Commissioner  in  the  State  Auditor's  Office. 
The  board's  primary  responsibility  was  to  license  real  estate  brokers 
and  formulate  reasonable  rules  and  regulations  governing  the  granting 
and  suspension  of  real  estate  brokers'  licenses.   In  1925  the  admin- 
istration of  the  existing  regulatory  function  was  transferred  to  the 
Commissioner  of  Agriculture  of  the  State  Department  of  Agriculture.   In 
1963  the  commissioner  was  replaced  by  a  separate  agency  called  the  Real 
Estate  Commission.   The  commission  became  the  Board  of  Real  Estate  under 
executive  reorganization  and  became  part  of  the  Department  of  Professional 
and  Occupational  Licensing.   The  board  is  attached  to  the  department  for 
administrative  purposes  only. 

The  Department  of  Professional  and  Occupational  Licensing  hires  all 
personnel  assigned  to  the  Board  of  Real  Estate  and  performs  the  administrative 
and  clerical  functions  for  the  board.   For  this  reason  we  have  addressed 
recommendations  relating  to  administrative  matters  to  the  department. 
The  Board  of  Real  Estate  is  charged  with  carrying  out  the  provisions  of 
the  Real  Estate  License  Act;  setting  and  enforcing  standards,  rules  and 
regulations  governing  real  estate  licensing;  and  conducting  hearings  for 
the  suspension,  revocation,  or  denial  of  a  license.   We  have  addressed 
recommendations  relating  to  these  functions  to  the  board. 

The  Board  of  Real  Estate  consists  of  five  members.   The  director  of 
the  Department  of  Agriculture  is  the  ex-officio  chairman.   The  other 
four  members  are  appointed  by  the  Governor  for  four  year  terms.   The 
administrative  duties  of  the  board  are  performed  by  employees  of  the 
department . 
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DEPARTMENTAL  ORGANIZATION 

Section  82A-108,  R.C.M.  1947,  sets  forth  the  status  of  an  agency 
(board)  allocated  to  a  department  for  administrative  purposes  only. 
That  section  permits  the  department  to  hire  personnel  in  the  department 
and  direct  and  supervise  the  budgeting,  recordkeeping,  reporting  and 
related  administrative  and  clerical  functions  of  the  agency.   The  same 
section  also  grants  to  the  agency  (board),  the  power  to  exercise  its 
quasi-judicial,  quasi-legislative,  licensing,  and  policymaking  functions 
independently  of  the  department  and  without  approval  or  control  of  the 
department.   Although  seemingly  compatible,  the  separate  provisions  in 
Section  82A-108,  conflict  in  actual  practice  and  create  an  administrative 
organization  that  is  difficult  to  manage  and  control. 

In  their  licensing  and  policymaking  functions,  the  31  boards 
attached  to  the  department  necessarily  exercise  certain  controls  over 
revenues  and  expenditures.   The  department  director  believes  he  has 
little  control  over  these  matters  as  long  as  the  boards  act  within  the 
law.   He  stated  that  he  has  attempted  to  discourage  certain  expenditures 
which  he  felt  were  not  in  the  best  interest  of  the  boards  or  the  depart- 
ment; however,  if  the  boards  did  not  agree  with  him,  he  felt  that  he  had 
no  power  to  prevent  the  expenditures. 

We  believe  that  legislation  is  required  to  allow  the  department 
director  additional  authority  to  manage  the  financial  affairs  of  the 
various  boards.   Specifically,  the  director  should  have  the  authority  to 
approve  contracts  entered  into  by  the  various  boards  and  approve  all 
board  expenditures.   Without  such  authority,  i:he  department  cannot 
effectively  manage  the  activities  of  the  boards. 
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RECOMMENDATION 

We  recommend  that   legislation  be  proposed  which  allows  the  department 
to  properly  manage  the  financial  activities  of  the  boards. 

Department  Management 

Our  review  disclosed  that  the  resources  of  the  department  were  not 
effectively  managed.   As  discussed  on  the  following  pages,  the  depart- 
ment did  not  effectively  control  its  cash  receipts.   We  also  found 
numerous  expenditures  which  may  not  have  effectively  fulfilled  the  Board 
of  Real  Estate's  functions  of  regulating  the  real  estate  industry  and 
significant  weaknesses  in  control  over  travel  expenditures.   The  admin- 
istration of  real  estate  examinations  was  also  subject  to  poor  controls. 

The  administrative  officer  and  employees  who  performed  the  admin- 
istrative, clerical  and  investigative  functions  for  the  Board  of  Real 
Estate  are,  by  law,  employees  of  the  department  and  under  the  direct 
supervision  of  the  director  of  the  department.   In  actual  practice, 
however,  board  members  exercised  significant  influence  over  the  duties 
of  the  administrative  officer.   The  board  also  exercised  significant 
control  over  the  expenditures  made  by  the  department  on  behalf  of  the 
board. 

We  found  controls  and  procedures  so  inadequate  as  to  indicate  a 
lack,  of  proper  management  of  the  activities  relating  to  the  board.   The 
director  of  the  Department  of  Professional  and  Occupational  Licensing 
should  require  the  administrative  officer  to  develop  a  formal  management 
plan  which  describes  procedures  for  each  major  activity  of  the  board. 
The  director  should  closely  monitor  the  activities  of  the  Board  of  Real 
Estate  and  ensure  that  the  board  is  administered  in  a  businesslike 
manner. 


RECOMMENDATION 

We  recommend  that  the  department  establish  and  monitor  a  formal 
management  plan  for  the  Board  of  Real  Estate. 
TESTING 

We  reviewed  the  procedures  followed  by  the  department  in  admin- 
istering real  estate  examinations.   Allegations  were  brought  to  our 
attention  regarding  assistance  provided  to  certain  people  who  took  the 
real  estate  examination.   These  allegations  are  under  review  by  the 
Western  Montana  Special  Prosecution  Unit  and  the  Office  of  the  Governor. 

The  primary  weakness  in  testing  procedures  involved  the  receipt  and 
safeguarding  of  tests  prior  to  the  examination.   Employees  of  the 
department  opened  the  cartons  in  which  the  exams  were  delivered  and 
accounted  for  all  the  required  materials.   This  procedure  reduced 
security  over  the  exams  and  could  have  permitted  employees  to  review 
exam  questions  prior  to  the  exam. 

This  procedure  changed  for  the  June  1976  exam,  when  the  board 
authorized  hiring  a  secretarial  service  to  help  administer  the  exam.   In 
October  the  examination  was  monitored  by  the  Western  Montana  Special 
Prosecution  Unit.   To  determine  if  exam  answers  were  changed  before  the 
exams  were  mailed  to  the  testing  service,  they  obtained  copies  of  all 
completed  answer  sheets,  without  the  knowledge  of  employees  of  the 
department.   These  copies  were  later  compared  to  actual  grades  received. 
This  comparison  did  not  disclose  any  irregularities. 

At  the  board's  request  the  Educational  Testing  Service  (ETS) 
administered  the  January  exam.   An  employee  of  ETS  brought  the  exams  to 
Helena,  administered  the  exam,  and  returned  to  New  Jersey  with  the  exams 
where  they  were  graded. 
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The  department,  rather  than  the  board,  has  responsibility  for 
administering  the  real  estate  examination.   Section  82A-1603(4),  R.C.M. 
1947,  states  that  the  department  shall  "administer  and  grade  exami- 
nations required  by  each  board  or  by  law  for  licensing,  unless  the  board 
determines  that  experts  or  professionals  are  necessary  to  administer  or 
grade  a  particular  examination."   The  Board  of  Real  Estate  has  authority, 
under  Section  66-1930,  R.C.M.  1947,  to  require  that  applicants  success- 
fully pass  a  written  examination  prepared  by  or  under  the  supervision  of 
the  board.   It  appears  that  the  department  has  primary  responsibility 
for  administering  the  real  estate  examination  unless  the  board  has 
assumed  that  responsibility  pursuant  to  Section  82A-1603(4). 

Currently,  a  board  member  has  custody  of  real  estate  exams  until 
the  day  of  the  exam.   After  completing  the  examination,  each  applicant 
personally  seals  the  examination.   A  board  member  personally  mails  the 
completed  exams  to  the  testing  service.   The  board  has  instructed  the 
testing  service  to  notify  them  if  any  exam  is  received  with  a  broken 

seal. 

Although  these  procedures  have  improved  security  over  testing,  the 
board  should  consider  establishing  procedures  which  provide  adequate 
security,  while  allowing  department  employees  to  administer  examinations. 
Taking  personal  custody,  transporting,  and  mailing  examinations  is  an 
unnecessary  burden  for  board  members.   Where  possible,  these  tasks 
should  be  performed  by  department  employees  following  strict  security 
guidelines  issued  by  the  board. 

To  provide  assurance  that  there  is  adequate  security  over  future 
testing,  the  board  should  ensure  that  all  examinations  are  adequately 
secured  upon  receipt.   The  exams  should  not  be  opened  until  the  day  of 
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the  exam,  and  they  should  be  returned  to  the  testing  service  immediately 
after  testing  has  been  completed. 

RECOMMENDATION 

Wi  ■  tnd   I  he  board   take  ah:ps   to  asstofe 

•   •    •  "  examinations. 

REVENUE 

During  fiscal  year  1975-76,  the  department  received  revenue  of 

$212,666  from  Board  of  Real  Estate  activities.   The  sources  of  revenue 

are  listed  in  the  table  below. 

Licenses  -  Includes  new  licenses,  renewals, 

change  of  address,  and  change  of  broker  $116,559 

Examinations  -  Includes  salesman's  and 

broker's  examinations  49,960 

Sale  of  Documents  -  Real  Estate  education 

manuals  11,261 

Adult  Education  -  Board  sponsored  workshops 

and  prelicense  courses  34,336 

Notice  of  Intention  -  Filing  to  permit  sales 

of  out-of-state  lands  by  Montana  brokers  550 

Total  $212,666 

On  November  10,  1976,  department  employees  discovered  that  licensing 

course  receipts  of  $660  in  cash  and  $2,196  in  checks  were  missing.   A 

former  employee  of  the  department  plead  guilty  to  the  theft  of  the 

missing  deposit,  and  procedures  to  recover  the  missing  deposit  and  any 

other  money  stolen  were  established  as  a  condition  of  sentencing.   The 
department  has  requested  all  students  of  the  licensing  course  who  paid 
by  check  to  resubmit  payment.   As  of  March  2,  1977,  all  but  $  1 35  of  the 
stolen  checks  had  been  collected. 
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At  the  request  of  the  Legislative  Audit  Committee,  we  performed  a 
detailed  review  of  ca:5h  receipts  and  procedures  for  controlling  cash. 
Our  review  disclosed  numerous  weaknesses  in  procedures,  as  well  as  other 
money  received  which  was  not  deposited. 

Our  review  of  revenue  disclosed  that  cash  receipts  of  $528  received 
by  the  department  were  not  deposited  in  the  Board  of  Real  Estate  accounting 
entity.   This  amount  is  in  addition  to  the  $2,856  in  receipts  which  were 
stolen.   Also,  copies  of  eleven  cash  receipts  had  been  removed  from  the 
receipts  book.   We  could  not  determine  the  amount  of  these  receipts  or 
whether  they  had  been  deposited.   Receipts  in  addition  to  the  $528  may 
not  have  been  deposited;  however,  lack  of  inventory  records  and  missing 
copies  of  cash  receipts  preclude  determining  the  exact  amount  of  undeposited 
revenue. 

Initial  Receipt 

Mail  is  initially  segregated  for  the  various  boards  in  the  depart- 
ment; however,  the  staff  assigned  to  each  board  processes  its  own  mail 
and  initially  records  receipts  and  prepares  deposits.   After  preparation 
of  deposits,  the  day's  collections  are  given  to  centralized  services 
personnel  for  preparation  of  collection  reports  and  deposit  with  the 
State  Treasurer.   Some  cash  is  received  directly  by  the  secretary 
assigned  to  the  Board  of  Real  Estate  from  sales  of  textbooks  and  from 
license  fees.   Present  procedures  include  serious  weaknesses  which 
reduce  control  over  cash  receipts. 

The  receipting  function  should  be  centralized  within  the  Department 
of  Professional  and  Occupational  Licensing.   The  department's  large 
volume  of  receipts,  estimated  at  over  50,000  yearly,  justifies  the  need 
for  a  validation  machine  to  ensure  prompt  processing  and  to  provide 
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control  over  receipts.   All  receipts  could  then  be  centrally  processed 
and  available  for  immediate  deposit  in  the  state  treasury. 

Centralized  services  unit  employees  should  open  and  process  all 
receipts.   The  validation  process  should  include  the  following  steps. 

1.  After  centralized  services  unit  employees  open  all  license 
renewals,  applications,  and  other  receipts,  they  should 
immediately  restrictively  endorse  each  check.   Documents  and 
associated  checks  or  money  orders  should  be  validated  for  the 
amount  received.   The  validation  automatically  provides 
sequential  numbering  for  each  receipt.   The  validation  machine 
can  also  record  total  receipts  by  each  board. 

2.  Centralized  services  unit  employees  should  prepare  a  col- 
lection report  for  each  day's  receipts,  and  the  total  daily 
receipts  should  be  deposited  with  the  State  Treasurer  in  a 
clearing  account.   All  documents  should  be  delivered  to  the 
department  personnel  assigned  to  perform  the  revenue  coding 
function  of  each  board.   All  licensing  and  renewal  documents 
which  are  not  validated  should  be  investigated. 

3.  An  employee  of  the  department,  independent  of  the  receipting 
function,  should  compare  validator  totals  with  daily  deposits. 

These  procedures  provide  assurance  that  all  receipts  are  recorded 
and  deposited  with  the  Treasurer.   As  licensing  documents  are  processed, 
information  should  be  provided  to  the  centralized  services  unit  to  allow 
proper  revenue  coding  and  transfer  from  the  clearing  account  to  the 
appropriate  earmarked  revenue  fund. 

Use  of  a  validation  machine  and  a  clearing  account  would  signifi- 
cantly change  the  procedures  presently  used  by  the  department;  however, 
current  procedures  are  so  lacking  in  adequate  controls  that  significant 
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changes  are  justified.   We  found  instances  where  checks  remained  in  the 
Board  of  Real  Estate's  office  for  three  days  before  being  restrictively 
endorsed.   The  money  which  was  stolen  from  the  Board  of  Real  Estate  had 
been  received  in  the  office  15  days  prior  to  the  time  an  employee 
noticed  that  it  was  missing. 

RECOMMENDATION 

We  recommend  that  the  department: 

1.  Centralize  the  cash  receipting  function  for  all  boards. 

2.  Use  a  validator  to  establish  control  over  cash  receipts. 

3.  Restrictively  endorse  checks  immediately  upon  receipt. 

4.  Promptly  deposit  all  collections  into  a  clearing  account. 

Timing  of  Cash  Receipts 

The  Department  of  Professional  and  Occupational  Licensing  issues 
approximately  41,000  licenses  each  year  for  31  separate  professions  and 
occupations.   In  addition,  some  boards  charge  fees  for  testing,  change 
of  addresses  and  publications.   These  activities  create  an  estimated 
50,000  to  60,000  individual  cash  receipts  each  year. 

Rather  than  being  spread  evenly  throughout  the  year,  most  licenses 
are  renewed  in  December  and  June.   Of  the  41,000  licenses  issued  each 
year,  26,000  are  renewed  January  1  each  year,  and  7,200  are  renewed  at 
July  1.   Over  80  percent  of  all  licenses  are  renewed  at  these  two  dates. 
This  creates  a  heavy  workload  for  certain  boards  at  two  times  during 
each  year. 

For  example,  the  department  hired  a  temporary  employee  to  assist  in 
issuing  real  estate  licenses  during  its  peak  period.   In  addition, 
partly  because  new  five  year  licenses  were  issued,  the  board  authorized 
contracting  with  a  secretarial  service  to  perform  lettering  and  clerical 
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work  on  each  license  issued.   The  present  timing  of  license  activity  is 
not  consistent  with  an  efficient  departmental  organization. 

The  department  should  stagger  license  renewal  dates,  especially  for 
the  larger  boards.   This  would  spread  the  workload  and  permit  more 
efficient  use  of  the  department's  staff.   Also,  a  better  distribution  of 
renewal  and  license  dates  is  needed  to  ensure  prompt  document  handling. 
This  will  require  changes  to  existing  laws  to  allow  the  department, 
rather  than  the  boards,  to  establish  licensing  and  renewal  dates  and  to 
establish  other  procedures  which  allow  a  more  efficient  use  of  depart- 
ment personnel. 

RECOMMENDATION 

We  recommend  that  legislation  be  proposed  to  permit  the  department 
to  stagger  license  renewal  dates  for  the  larger  boards. 

Book  Sales 

The  Board  of  Real  Estate  authorizes  the  sale  of  three  real  estate 
education  manuals  to  the  public.   Sales  are  made  directly  for  cash  by 
employees  assigned  to  the  board.   The  department  maintained  no  inventory 
records  to  determine  if  receipts  from  all  sales  are  recorded,  and  cash 
receipt  procedures  are  inadequate  to  ensure  that  all  receipts  are  deposited, 
The  employee  who  receives  the  cash  also  has  access  to  the  inventory  of 
books.   This  permits  the  possibility  of  a  cash  sale  without  a  receipt 
being  prepared. 

The  department  should  establish  control  over  inventory  held  for 
resale.   The  inventory  should  be  periodically  counted,  and  changes  in 
inventory  should  be  agreed  to  purchases  and  sales.   Without  adequate 
inventory  controls,  it  is  not  possible  to  determine  if  all  revenue  from 
book  sales  has  been  deposited. 
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RECOMMENDATION 

Vie  recommend  that  the  department  periodically  inventory  books  held 

for  sale  and  compare  the  change  in  inventory  with  book  sale 

revenue. 

Fee  Waivers 

During  our  revenue  testing,  we  determined  that  one  person  who 
attended  a  licensing  course  jdid  not  pay  to  take  the  course.   Employees 
of  the  department  explained  that  other  applicants  were  not  charged  the 
full  tuition  for  these  courses.   We  found  no  policy  regarding  the  waiver 
of  fees,  nor  any  established  criteria  to  determine  eligibility  for  these 
waivers.   The  employees  waived  the  fees  at  their  discretion,  if  the 
applicant  claimed  personal  or  financial  problems. 

Fee  waivers,  if  determined  in  the  best  interest  of  the  Board  of 
Real  Estate,  should  be  authorized  by  the  board.   The  board  should  set 
criteria  for  these  waivers  and  review  all  waivers  given.   Department 
employees  should  not  be  permitted  to  waive  fees  at  their  discretion. 

RECOMMENDATION 

We  recommend  that  the  board: 

1.  Determine  if  fee  waivers  should  be  permitted;   and 

2.  Establish  policies  for  eligibility  for   these  waivers. 

Refunds 

The  department  employee  who  initially  receives  cash  receipts  is 
also  responsible  for  issuing  refunds  of  overpayments  or  payments  made  in 
error.   Refunds  are  not  reviewed  by  supervisory  employees,  nor  are  they 
reviewed  to  determine  if  they  represent  the  return  of  a  cash  receipt. 
Under  procedures  in  effect  during  our  audit,  one  employee  could  initiate 
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and  approve  refunds.   This  significantly  weakens  control  over  expendi- 
tures and  could  permit  one  employee  to  initiate  a  fraudulent  or  unauthor- 
ized expenditure. 

RECOMMENDATION 

We  recommend  that  the  department  require  a  review  of  all  refunds  by 
supervisory  employees. 

TRAVEL 

We  reviewed  the  travel  claims  of  the  administrative  officer  and 
other  employees  of  the  department  assigned  to  the  Board  of  Real  Estate. 
We  found  that  the  administrative  officer  did  not  adequately  document  the 
purpose  of  his  travel  or  the  results  of  his  work  on  real  estate  investi- 
gations.  The  administrative  officer  stated  that  he  did  not  prepare 
documentation  while  traveling  since  his  work  involved  public  relations 
and  negotiations  with  brokers  and  complainants.   He  stated  that  he 
attempted  to  resolve  disputes  and  ensure  that  the  public's  interests 
were  protected. 

Investigators  who  work  for  the  department  maintain  investigation 
files.   These  files  contain  interview  notes,  correspondence,  and  copies 
of  relevant  documents.   The  administrative  officer  should  also  be  required 
to  document  his  investigations  and  the  result  of  his  work. 

The  administrative  officer  traveled  to  Kalispell  on  Friday,  August  13, 
1976,  and  remained  until  Sunday,  August  22,  1976.   He  stated  that  he 
performed  real  estate  investigations  in  the  area  and  visited  with  brokers. 
He  also  attended  horseraces  during  the  period  and  was  the  owner  or 
trainer  of  horses  which  were  entered  in  six  races  during  the  week. 
Although  we  learned  that  the  administrative  officer  did  perform  some 
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state  business  during  his  visit,  our  review  raised  questions  regarding 
the  effective  use  of  his  time.   To  avoid  even  the  appearance  of  impro- 
priety, the  administrative  officer  and  all  other  department  employees 
should  document  the  business  purpose  of  their  travel  and  the  results  of 
each  investigation. 

RECOMMENDATION 

We  recommend  that  the  department  establish  standards  which  require 

employees  to  document  the  business  purpose  of  their  travel  and 

the  results  of  each  real  estate  investigation. 

Other  Travel  Expenditures 

In  our  review  of  travel  expenditures  by  department  employees 
assigned  to  the  board  and  members  of  the  Board  of  Real  Estate,  we  found 
significant  weaknesses,  both  in  the  preparation  and  the  review  of  travel 
vouchers. 

We  found  board  members  receiving  compensation  for  meals,  even 
though  the  board  members  were  not  in  a  travel  status.  The  Montana 
Administrative  Manual  requires  that  employees  must  be  in  a  travel  status 
for  three  hours  and  a  distance  of  15  miles  from  home  before  a  meal 
reimbursement  is  permitted.  Board  members  should  not  receive  meal 
reimbursements  for  meetings  held  in  their  home  towns. 

We  found  that  employees  were  regularly  over-reimbursed  for  meals, 
lodging,  personal  vehicle  use,  and  compensation. 
— Many  claims  contained  mathematical  errors. 
— Employees  were  reimbursed  for  lodging  on  the  night  of  their  return 

to  Helena. 
— Travel  claims  did  not  list  departure  and  arrival  times  to  allow 
proper  computation  of  the  meal  allowance. 
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— A  board  member  was  reimbursed  for  renting  a  meeting  room  when  the 

board  also  paid  the  bill  directly. 
— Employees  and  board  members  received  reimbursement  for  mileage  at 

rates  from  12  to  16  cents  per  mile. 
— A  board  member  received  $15  per  day  for  in-state  meal  allowance 

rather  than  the  $10  per  day  allowed  by  law. 
— A  board  member  received  full  reimbursement  for  lodging  when  two 

people  occupied  the  room.   The  double  occupancy  rate  was  higher 

than  for  a  single  room. 
— Three  board  members  submitted  charge  card  receipts  rather  than 

itemized  motel  receipts.   The  actual  nightly  charges  cannot  be 

determined. 

Numerous  travel  claims  did  not  contain  receipts  for  miscellaneous 
expenses  as  required  by  the  Montana  Administrative  Manual  1-1020.41, 
which  requires  receipts  for  all  miscellaneous  expenses  greater  than  $10. 
We  also  found  that  travel  claims  were  submitted  more  than  twice  monthly, 
contrary  to  the  Montana  Administrative  Manual  1-1020.60.   Also,  some 
claims  were  submitted  and  paid  without  supervisory  approval. 

The  responsibility  for  review  and  approval  of  travel  claims  clearly 
rests  with  the  department  and  not  with  individual  boards.   The  depart- 
ment should  carefully  review  all  travel  claims  submitted  and  return 
incorrect  vouchers  to  employees  and  board  members.   The  number  and  type 
of  errors  disclosed  during  our  review  indicates  a  serious  weakness  in 
control  of  travel  expenditures.   The  department  should  take  steps  to 
correct  this  problem. 

RECOMMENDATION 

We  recommend  that  the  department  carefully  review  all  travel  claims 

before  payment. 
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Reimbursement  from  Two  State  Agencies 

One  board  member  also  acts  as  retained  attorney  for  the  Department 
of  Natural  Resources  and  Conservation.   Our  review  disclosed  instances 
where  the  board  member's  claim  for  reimbursement  or  compensation  was  not 
consistent  in  reporting  his  activities  during  the  same  time  period. 

On  July  25,  1975,  the  board  member's  billing  to  the  Department  of 
Natural  Resources  and  Conservation  indicates  eight  hours  for  a  Supreme 
Court  appearance.   His  billing  rate  for  these  services  is  $1,000  for  the 
first  30  hours  of  work  under  his  retainer,  and  $35  for  each  additional 
hour  worked. 

On  the  same  date,  the  member's  travel  claim,  submitted  to  the  Board 
of  Real  Estate,  indicates  that  he  left  Helena  at  9:30  a.m.  and  arrived 
in  Great  Falls  at  noon  for  a  board  meeting.   Board  of  Real  Estate  minutes 
for  that  date  state  that  the  meeting  started  at  2:00  p.m.  and  that  the 
member  was  not  present.   He  did  arrive  at  a  later  time  before  the 
meeting  was  adjourned.   The  board  member  claimed  compensation  of  $15 
based  upon  $7.50  for  each  half-day's  work  on  board  business,  and  $10  for 
meals  for  the  day,  indicating  that  he  was  entitled  to  three  meals. 
We  discussed  this  matter  with  the  board  member.   His  personal 
records  indicate  that  he  arrived  in  Great  Falls  at  5:30  p.m.  after  a 
full  day  preparing  for  a  Supreme  Court  hearing  held  at  a  later  date. 
The  board  member  did  not  sign  the  travel  claim  submitted  to  the  Depart- 
ment of  Professional  and  Occupational  Licensing.   That  claim  was  signed 
for  the  board  member  by  the  administrative  officer,  who  placed  his 
initials  next  to  the  board  member's  name. 

Each  employee  and  board  member  should  be  responsible  for  the 
accuracy  of  his  travel  claims,  and  the  claims  should  be  personally 
signed  by  the  employee  or  the  board  member.   Failure  to  do  this  creates 
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a  potential  for  errors  in  claims  for  reimbursement.  Travel  to  other 
than  board  meetings  should  be  documented,  stating  the  purpose  of  the 
travel. 

RECOMMENDATION 

We  vecommend  that  board  members  sign  their  own  travel  claims  and 
document  all   travel  expenditures . 

Airline  Tickets 

One  member  of  the  Board  of  Real  Estate  is  an  officer  of  a  Montana 
travel  agency.   This  board  member,  other  board  members  and  department 
employees  have  purchased  airline  tickets  from  this  agency  between 
September  1974  and  October  1976;  purchases  totalled  $2,628. 

The  administrative  officer  and  a  board  member  informed  us  that  even 
though  this  travel  agency  is  located  in  Butte,  it  was  the  most  convenient 
agency  to  use  and  offered  the  best  service.   Also,  the  prices  charged 
are  the  same,  whether  purchased  from  another  travel  agency  or  directly 
from  the  airlines. 

Section  59-501,  R.C.M.  1947,  provides  in  part: 

"Members  of  the  legislature,  state,  county,  city,  town  or  township 
offices  or  any  deputy  or  employee  thereof,  must  not  be  interested 
in  any  contract  made  by  them  in  their  official  capacity,  or  by  any 
body,  agency,  or  board  of  which  they  are  members  or  employees. 

"In  this  section: 

(1)  the  term  'be  interested  in'  does  not  include  holding  a 
minority  interest  in  a  corporation." 

The  board  member  stated  that  he  owns  37  percent  of  the  stock, 

thereby  holding  a  minority  interest  in  the  corporation.   In  37  Opinions 

of  the  Attorney  General,  No.  2,  dated  February  23,  1977,  the  Attorney 

General  discusses  this  statute  as  it  relates  to  members  of  the  Board  of 

Housing.   The  opinion  states,  "The  Board  member  who  is  an  officer  and 
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minority  stockholder  is  also  covered  by  the  statute.   Although  sub- 
section (1)  exempts  minority  stockholders,  the  greater  interest  evidenced 
by  additionally  being  an  officer  should  bring  the  member  within  section 
59-501." 

The  board  should  discontinue  all  ticket  purchases  from  the  Butte 
agency.   Additionally,  use  of  a  Helena  agency,  one  of  which  is  located 
less  than  one  block  from  the  board's  offices,  will  eliminate  the  expense 
of  hotline  telephone  use. 

RECOMMENDATION 

We  recommend  that  the  board  discontinue  the  purchase  of  goods  and 
services  from  any  vendors  in  which  board  members  have  an  interest. 

EXPENDITURES 

Below  is  a  schedule  of  the  board's  total  expenditures  during  fiscal 

year  1975-76. 

Personal  Services: 
Wages 

Other  Compensation 
Employee  Benefits 
Total 

Operating  Expenses: 
Contracted  Services 
Supplies  and  Materials 
Communications 
Travel 

Other  Expenses 
Rent 

Repairs  and  Maintenance 
Total 

Equipment 

Accounting  Entity  Transfer 

to  Centralized  Services  Division 
for  administrative  expenses  17,993 

Total  Expenditures  $169,699 


$   57 

,909 

1 

,483 

7 

,688 

67, 

,080 

38. 

,498 

19. 

,912 

6. 

,503 

14. 

,874 

954 

2: 

,947 

233 

83, 

921 

705 
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We  noted  that  some  of  the  expenditures  by  the  Board  of  Real  Estate 
may  not  have  been  in  the  best  interest  of  or  may  not  have  advanced  the 
objectives  of  the  board. 

Real  Estate  Prelicense  Course 

The  Board  of  Real  Estate  sponsored  seven  day  licensing  courses  in 
Helena  prior  to  the  real  estate  salesman's  and  broker's  examinations. 
During  fiscal  year  1975-76  the  board  sponsored  seven  courses  at  a  total 
cost  of  $19,940.   The  board  paid  instructors  $15,425  and  incurred  other 
expenses  of  $4,515.   These  figures  do  not  include  the  cost  of  salaries 
paid  to  department  employees  for  administrative  time  spent  arranging  for 
room  rental,  collecting  fees,  recruiting  instructors,  and  corresponding 
with  students  of  the  school.   The  average  cost  of  each  course  was  $2,848. 

In  September  1976  the  board  authorized  contracting  with  a  Missoula 
firm  to  teach  and  totally  administer  the  real  estate  licensing  course 
for  $7,000  per  course.   Two  courses  were  taught,  and  the  Missoula  firm 
received  $14,000.   Although  this  expenditure  was  within  the  board's 
authority,  the  costs  are  questionable  when  compared  to  the  previous 
costs  of  giving  these  classes. 

Costs  were  not  recovered  under  this  agreement.   The  $7,000  fee 
charged  by  the  contractor  exceeded  tuition  revenue  by  over  $3,000  for 
the  September  school  and  over  $1,500  for  the  October  school.   The  owner 
of  the  Missoula  firm  believed  that  the  costs  were  reasonable,  since  he 
incurred  administrative  expenses  associated  with  giving  the  classes.   He 
received  a  $2,000  fee  for  instructing  the  math  portion  of  the  course, 
and  the  law  instructor  hired  by  the  Missoula  firm  received  $2,000. 
According  to  the  firm's  owner,  the  remaining  $2,000  of  the  $7,000  fee 
did  not  cover  his  administrative  and  advertising  expenses. 
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At  its  December  2,  1976  meeting,  the  board  voted  to  discontinue 
sponsoring  the  licensing  course.   The  Missoula  firm  is  now  privately 
sponsoring  these  courses  with  no  involvement  by  the  Board  of  Real 
Estate.   The  board  should  permanently  discontinue  its  association  with 
any  real  estate  schools.   The  functions  of  testing,  licensing  and 
regulating  are  not  consistent  with  real  estate  education. 

All  real  estate  education  should  be  conducted  by  private  firms. 
Demand  exists  for  this  type  of  education,  and  it  is  clearly  a  service 
which  private  enterprise  can  provide. 

RECOMMENDATION 

We  recommend  that  the  board  discontinue  its  sponsorship  of  real 
estate   licensing  courses. 

Prepayment 

The  Missoula  firm  which  administered  and  taught  the  prelicense 
course  received  an  advance  of  one-half  ($3,500)  of  the  contract  price 
prior  to  the  date  the  course  was  given.   This  prepayment  is  in  accordance 
with  the  agreement  signed  by  the  owner  of  the  Missoula  firm  and  the 
administrative  officer.   The  board  approved  this  arrangement  at  its 
July  26,  1976  meeting. 

On  August  2,  1976,  the  board  received  a  billing  for  the  advance  on 
the  September  school,  and  on  August  3  a  claim  for  $3,500  was  issued. 
The  school  was  given  in  Helena  September  17  to  24,  1976.   On  September  28, 
1976,  the  administrative  officer  formalized  the  compensation  arrangement 
when  the  parties  signed  a  contract  for  services. 

On  February  2,  1976,  the  board  issued  a  $300  payment  to  a  Helena 
hotel  for  room  rental  for  the  prelicense  course.   A  second  warrant  for 
$300  was  issued  on  February  18,  1976.   This  second  payment,  which  may 

-19- 


have  been  made  in  error,  resulted  in  a  $300  credit  balance.  On  March  12, 
another  license  course  was  held,  and  the  hotel  applied  the  credit  against 
this  charge. 

The  director  of  the  Department  of  Professional  and  Occupational 
Licensing  should  issue  instructions  to  all  boards  prohibiting  prepay- 
ment.  Should  a  contractor  default,  or  should  the  services  rendered  be 
unsatisfactory,  the  board  might  not  be  able  to  receive  a  refund  of  a 
prepayment . 

RECOMMENDATION 

We  recommend  that  the  department  issue  instructions  to  all  boards 
prohibiting  prepayment. 

Lobbyist 

During  the  1975  Legislative  Session,  the  Board  of  Real  Estate  hired 
a  lobbyist  to  promote  legislation  which  the  board  believed  was  required. 
During  the  1975  session  the  lobbyist  received  a  fee  of  $2,500.   The 
board  has  not  hired  a  lobbyist  for  the  current  Legislative  Session. 

Minutes  of  the  board  indicate  that  a  committee  composed  of  the  two 
Helena  board  members  was  chosen  to  select  the  lobbyist.   The  lobbyist 
selected  was  an  employee  of  the  law  firm  of  one  member  of  the  committee. 
On  April  11,  1975,  the  board  voted  to  approve  the  lobbyist  selected  by 
the  committee.   The  board  member  whose  employee  performed  the  lobbying 
abstained  from  voting. 

The  same  employee  received  $2,100  from  the  Board  of  Real  Estate 
between  July  1,  1974,  and  December  31,  1976,  for  instructing  seven 
workshops  and  prelicense  courses. 

We  questioned  the  board  member  about  these  matters,  and  he  believed 
that  there  was  no  conflict  of  interest  or  violation  of  the  legal  canons 
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of  ethics,  since  his  e:mployee  was  paid  directly,  and  neither  he  nor  his 
firm  benefited  from  the  arrangement.  Even  if  the  firm  did  not  benefit, 
we  believe  that  even  the  appearance  of  impropriety  should  be  avoided  by 
state  officials. 

We  questioned  the  legal  propriety  of  using  appropriated  funds  for  a 
lobbyist  in  our  report  on  the  Real  Estate  Commission  for  the  fiscal  year 
ended  June  30,  1970.   Because  we  could  find  no  clear  legal  precedent,  we 
requested  an  opinion  from  the  Attorney  General.   In  34  Opinions  of  the 
Attorney  General,  No.  8,  dated  May  25,  1971,  the  Attorney  General  held 
that  a  state  commission  or  agency  is  not  prohibited  by  law  from  hiring  a 
lobbyist.   The  opinion  also  stated  that  "...  The  policy  decision  of 
whether  or  not  public  funds  should  be  used  for  lobbying  is  one  to  be 
made  by  the  legislature." 

We  question  the  need  for  the  board  to  have  a  lobbyist.   The  depart- 
ment director,  legal  counsel,  board  administrative  officer  and  board 
members  are  all  available  to  provide  the  legislature  with  information 
required  to  enact  legislation  affecting  the  department. 

RECOMMENDATION 

We  recommend  that  the  board  reevaluate  the  need  for  hiring  a 
lobbyist. 

Meeting  Rooms 

The  Board  of  Real  Estate  conducts  some  meetings  in  Helena  where 
they  rent  meeting  rooms  in  local  hotels.  The  department  has  its  own 
meeting  room.  Numerous  state  agencies  and  the  capitol  building  also 
have  meeting  rooms  available  for  use  by  state  agencies. 

Board  members  informed  us  that  hotel  conference  rooms  are  selected 
because  some  citizens  who  attend  board  meetings  come  from  out-of-town, 
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and  the  hotel  location  is  more  convenient.   Also,  three  board  members 
must  travel  to  Helena,  and  this  provides  a  convenience  to  them. 

The  board  should  review  the  availability  of  state  meeting  rooms  and 
consider  using  this  space  when  the  size  and  type  of  meeting  make  it 
feasible.   The  board  could  save  between  $25  and  $40  each  meeting  by 
using  available  state  facilities,  without  seriously  inconveniencing 
either  board  members  or  citizens  appearing  before  the  board. 

RECOMMENDATION 

We  recommend  that  the  board  hold  board  meetings  in  state  owned 
facilities  whenever  feasible. 

Telephone  Usage 

Each  member  of  the  Board  of  Real  Estate  and  each  field  employee 
assigned  to  the  board  has  a  telephone  credit  card  for  use  in  making 
long-distance  calls.   No  records  are  maintained,  nor  have  procedures 
been  developed,  to  verify  that  long-distance  calls  are  for  state  business. 
During  fiscal  year  1975-76  over  $1,600  in  lone-distance  charges  were 
paid  from  the  board's  appropriation. 

Because  no  logs  or  records  justifying  these  calls  were  maintained, 
we  were  unable  to  determine  if  the  calls  were  all  for  state  business. 
The  department  should  require  that  all  long  distance  calls  be  logged, 
and  that  a  record  be  made  of  the  person  called  and  the  reason  for  each 
call.   The  centralized  services  unit  should  compare  these  logs  with 
telephone  bills  before  authorizing  payment.   Any  apparent  abuse  should 
be  reviewed  by  the  director  of  the  Department  of  Professional  and 
Occupational  Licensing. 

We  also  question  the  need  for  each  board  member  and  each  field 
employee  to  have  a  state  telephone  credit  card.   Calls  made  for  state 
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business  purposes  may  be  claimed  for  reimbursement  on  individual  travel 
claims.  The  distribution  of  numerous  credit  cards  weakens  control  over 
telephone  expense. 

RECOMMENDATION 

We  recommend  that  the  department: 

1.  Maintain  a  log  of  all   long-distance  calls  and  that 
centralized  services  compare  telephone  bills   to  this   log 
before  approving  payment. 

2.  Limit  the  distribution  of  telephone  credit  cards  to 
individuals  who  frequently  require  their  use  for  state 
business. 

Contracted  Services 

The  administrative  officer  of  the  Board  of  Real  Estate  signed  an 
agreement  with  a  Helena  secretarial  service  to  letter  names  on  the  front 
of  newly  issued  real  estate  licenses  and  to  print  certain  information  on 
the  back  of  licenses.   The  contract  allowed  the  secretarial  firm  $1.50 
for  each  of  the  approximately  3,000  licenses.   A  partial  payment  of 
$3,259  was  made  in  December  1976. 

The  administrative  officer  did  not  seek  competitive  bids  for  this 
contract.   The  contract  was  negotiated  and  approved  solely  between  the 
administrative  officer  and  the  owner  of  the  secretarial  service.   Contracts 
of  this  size  should  be  issued  through  the  state  Purchasing  Division. 
The  Purchasing  Division  would  obtain  lists  of  suitable  vendors  and 
request  sealed  bids.   This  process  defines  the  type  and  quality  of  work 
required  and  assures  the  lowest  possible  price. 
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RECOMMENDATION 

We  recommend  that  the  department  use  the  state  Purchasing  Division 
in  obtaining  contracted  secretarial  services. 

Payments  to  the  Montana  Association  of  Realtors 

Since  June  1975  the  Board  of  Real  Estate  has  made  payments  of 

almost  $4,000  to  the  Montana  Association  of  Realtors. 

June  1975      Purchase  of  full  page  informational 

advertisement  in  the  Montana  Realtor         $   210 

October  1975   Services  and  honorarium  for  a  speaker 

at  the  Montana  Association  of  Realtors' 

Convention  1,465 

November  1975   Purchase  of  informational  advertisement 

in  the  Montana  Realtor  88 

May  1976       Purchase  of  ten  pages  informational 

advertising  in  the  Montana  Realtor  725 

October  1976   Speakers  and  educational  services, 
Montana  Association  of  Realtors' 

Convention  1,500 

Total  $3,988 


Although  the  board  has  authority  to  assist  in  holding  real  estate 
courses  and  meetings  and  may  incur  expenses  in  that  connection,  payments 
made  to  a  private  real  estate  association  do  not  appear  to  further  the 
statutory  duties  of  the  board. 

RECOMMENDATION 

Vie  recommend  that  the  board  discontinue  such  payments   to  private 
organizations . 

Compensation  as  a  Quasi- Judicial  Board 

In  four  instances,  the  members  of  the  Board  of  Real  Estate  were 
paid  $25  per  day  compensation  rather  than  the  statutory  allowance  of 
$7.50  for  each  one-half  day  or  portion  thereof  actually  spent  on  official 
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duties  of  the  board.   Travel  claims  indicated  that  board  members  believed 
that  they  were  acting  as  a  quasi- judicial  board  and  were  entitled  to 
compensation  as  provided  in  Section  82A-112,  R.C.M.  1947.   That  section 
provides  that  agencies  designated  by  law  as  quasi-judicial  shall  pay  $25 
per  day  to  members. 

The  Board  of  Real  Estate  is  created  by  Section  82A-1602.23,  R.C.M. 
1947,  which  does  not  provide  that  the  Board  of  Real  Estate  is  designated 
a  quasi-judicial  board.   Therefore,  pursuant  to  Section  66-1927,  members 
are  entitled  to  only  $7.50  per  half-day. 

The  board  disagrees  with  this  position.   They  believe  that  since 
they  act  as  a  quasi- judicial  board,  the  compensation  provided  for  in 
Section  82A-112,  R.C.M.  1947,  is  applicable.   Since  this  question 
requires  legal  determination,  we  have  requested  an  opinion  from  the 
Attorney  General. 
Cash  Balances 

A  review  of  the  board's  revenue  indicates  that  fees  collected  by 

the  board  have  exceeded  revenues  needed.   The  table  below  shows  the 

board's  positive  asset  position  (cash  plus  receivables  minus  liabilities) 

for  the  past  several  years. 

June  30,  1973  $  20,650 

June  30,  1974  34,083 

June  30,  1975  86,774 

June  30,  1976  128,703 

The  board  could  have  operated  at  current  expenditure  levels  between 
July  1,  1976  and  February  28,  1977,  without  collecting  additional  revenue, 
A  cash  balance  at  year-end  that  is  sufficient  to  allow  operations  for 
eight  months  in  the  next  fiscal  year  indicates  that  the  board's  revenue 
collections  have  been  excessive  in  view  of  the  board's  spending  require- 
ments.  Since  the  bulk  of  the  board's  revenue  is  received  in  December 
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when  all  licenses  are  renewed,  the  board  did  require  a  cash  balance  at 
the  end  of  each  year  to  finance  operations  during  the  first  five  months 
of  the  fiscal  year.   By  November  1976  the  board  had  expended  $84,500  and 
collected  only  $4  7,500.   The  board  required  a  cash  balance  of  approxi- 
mately $40,000  at  June  30,  1976,  to  finance  its  activities  through 
November. 

Although  appropriations  set  by  the  legislature  rather  than  cash 
balances  determine  the  spending  level,  the  board's  appropriation  requests 
have  been  more  than  adequate.   The  board  reverted  $22,000  in  appropri- 
ation authority  at  June  30,  1976.   During  fiscal  year  1974-75  the  board 
requested  supplemental  spending  authority  because  the  fiscal  year  was  79 
percent  elapsed  and  the  board  had  spent  96  percent  of  its  appropriation. 
The  board's  authority  was  increased  by  $61,059,  or  over  50  percent  of 
the  original  appropriation. 

The  board  should  immediately  take  steps  to  evaluate  fees  charged. 
It  appears  obvious  that  fees  have  been  too  high  and  should  be  reduced. 
In  January,  the  board  did  reduce  the  examination  fee  for  broker's  and 
salesman's  licenses  from  $50  to  $20.   The  board  and  the  department 
should  determine  the  required  cash  balance  and  adjust  fees  accordingly. 

The  board's  appropriation  authority  should  also  be  subject  to 
critical  review.   The  board  should  justify  each  expenditure  category  in 
accordance  with  its  regulatory  responsibilities. 

RECOMMENDATION 

We  recommend  that: 

1.        The  board  and  the  department  establish  a  basis  for 

determining  the  revenue  required  for  the  board's  oper- 
ations;  and 
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2.        The  board  adjust   licensing  fees  in  accovdance  with  its 
revenue  requirements. 

BOARD  CHAIRMAN 

The  Montana  Commissioner  of  Agriculture  is,  by  law,  also  the  chair- 
man of  the  Board  of  Real  Estate.   The  chairman  receives  full  salary  as  a 
department  director.   He  also  receives  compensation  at  $7.50  for  each 
half-day  or  portion  thereof  as  chairman  of  the  Board  of  Real  Estate. 

We  reviewed  this  matter  in  our  1970  audit  of  the  Real  Estate 
Commissioner  and  requested  an  Attorney  General's  opinion.   Volume  34, 
Opinion  9,  held  that  the  commissioner  may  be  compensated  as  a  board 
member  in  accordance  with  Section  66-1927(c),  R.C.M.  1947,  and  receive 
compensation  as  Commissioner  of  Agriculture.   Our  report  recommended 
that  the  commission  seek  legislation  which  would  discontinue  payments  to 
ex-officio  board  members.   The  executive  secretary  of  the  Montana  Real 
Estate  Commission  replied  in  July  1971  that  ".  .  .  Any  proposed  legis- 
lative change  to  the  Real  Estate  License  Act  of  1963  must  be  studied  at 
great  length,  drafted  most  carefully,  and  subsequently  proposed  at  a 
propitious  time."   The  chairman  of  the  Real  Estate  Commission,  who  is 
now  the  chairman  of  the  Board  of  Real  Estate,  replied  that  "...  The 
commissioner  will  work  with  the  Legislative  Council  to  implement  the 
recommendation  on  compensating  ex-officio  members.  .  ."   Department 
records  indicate  that  the  chairman  has  continued  to  receive  compensation, 
both  as  Commissioner  of  Agriculture  and  as  chairman  of  the  Board  of  Real 
Estate. 

Generally,  ex-officio  members  are  not  allowed  additional  compensation 
for  serving  in  an  ex-officio  capacity,  since  they  are  already  paid  as  a 
public  employee.   This  same  standard  should  be  applied  to  the  Board  of 
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Real  Estate.   The  department  should  seek  legislation  to  prohibit  ex- 
officio  board  members  from  receiving  compensation.   While  not  prohibited 
by  present  law,  the  situation  effectively  permits  double  compensation, 
since  the  Agriculture  Commissioner's  duties  include  acting  as  chairman 
of  the  Board  of  Real  Estate. 

RECOMMENDATION 

We  recommend  that: 

1.  The  department  discontinue  compensation  payments  to  the 
ex-officio  board  member;   and 

2.  Legislation  be  proposed  to  prohibit  the  ex-officio  board 
member  from  receiving  compensation  from  the  board. 

WORK-STUDY  AGREEMENT 

The  Missoula  firm  that  gave  the  prelicense  course  in  September  and 
October  obtained  the  services  of  a  work-study  student  at  the  University 
of  Montana  to  research  and  type  materials  for  use  in  the  teal  estate 
course.   It  appears  that  the  Missoula  firm  acted  as  a  private  contractor, 
supplying  services  to  the  state  at  the  time  of  employment  of  the  work- 
study  student.   Consequently,  the  firm  incurred  responsibility  for 
payment  of  the  student  at  $0.70  per  hour,  while  federal  work-study  funds 
at  the  University  of  Montana  paid  the  remainirg  $2.80  per  hour. 

A  letter  from  the  Missoula  firm  to  the  administrative  officer 
assigned  to  the  Board  of  Real  Estate,  dated  October  8,  1976,  requested 
that  the  administrative  officer  sign  a  work-study  agreement  on  behalf  of 
the  Board  of  Real  Estate.   The  letter  states  that  ".  .  .  there  is  no 
financial  obligation  on  the  Board's  behalf." 

The  student  worked  during  October  and  November  1976  with  gross 
earnings  of  $313.25.   The  university  charged  80  percent  of  the  earnings 
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to  federal  work-study  funds  and  billed  the  remainder  to  a  university 
faculty  member,  who  taught  a  portion  of  the  prelicense  course. 

We  spoke  with  the  owner  of  the  Missoula  firm.  He  believed  that  the 
use  of  a  work-study  student  was  justified,  since  all  materials  developed 
in  the  preparation  of  the  course  belong  to  the  Board  of  Real  Estate.  We 
could  not  determine  the  nature  of  the  materials  which  belong  to  the 
board,  and  apparently  much  of  it  is  in  the  form  of  knowledge  retained  by 
the  course  instructors. 

The  University  of  Montana  was  unaware  that  this  arrangement  may  not 
have  met  the  requirements  of  the  work-study  contract,  since  the  contract 
was  signed  by  the  administrative  officer  of  the  Board  of  Real  Estate. 
The  work-study  agreement  requires  that  the  employer  be  a  public  organi- 
zation or  a  private,  non-profit  organization.   The  Board  of  Real  Estate 
qualifies  as  a  public  organization;  however,  it  is  questionable  whether 
the  board  received  the  benefit  from  the  services  of  the  work-study 
student . 

The  university  has  requested  that  the  full  amount  of  the  work-study 
salary  be  returned  by  the  Department  of  Professional  and  Occupational 
Licensing.   Since  the  administrative  officer  assigned  to  the  board  did 
sign  the  contract,  the  board  plans  to  authorize  payment  to  the  university; 
however,  the  board  will  request  that  the  department  seek  reimbursement 
of  the  full  amount  from  the  Missoula  firm. 

RECOMMENDATION 

We  reaommend  that  the  department  director  review  for  propriety  any 

future  work-study  contracts  to  be  negotiated  by  an  employee  of 

the  department. 
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BOARD  INVOLVEMENT  IN  ADMINISTRATIVE  MATTERS 

One  Helena  member  of  the  Board  of  Real  Estate  actively  participates 
in  the  administration  of  the  board's  activities.   Board  records  indicate 
that  during  calendar  year  1976,  he  received  compensation  for  83  full  or 
partial  days'  business  for  the  board.   This  included  12  days  of  board 
meetings;  13  days  at  meetings  and  conventions;  and  58  days  in  meetings 
with  other  board  members  or  the  administrative  officer.   Total  compen- 
sation, excluding  travel  costs  and  per  diem,  was  $925. 

This  board  member  also  has  in  his  business  office  a  state  telephone 
which  is  connected  to  the  statewide  telephone  system  (hotline) .   All 
charges  are  paid  for  by  the  Board  of  Real  Estate.   The  board  member 
stated  that  all  calls  made  on  the  telephone  were  for  state  business.   He 
also  believed  that  it  was  unfair  to  his  business  partners  to  use  his 
office  telephones  to  conduct  state  business. 

Since  this  board  member  is  an  attorney,  and  his  compensation  from 
the  board  allows  only  $7.50  per  half-day  or  portion  thereof,  his  board 
activities  cost  the  state  considerably  less  *"han  his  standard  billing 
rates  as  an  attorney.   Although  his  services  are  rendered  at  minimal 
cost,  they  are  not  consistent  with  the  duties  of  the  Board  of  Real 
Estate.   The  board  is  a  policymaking  board,  and  if  the  department  is 
adequately  staffed,  board  members  should  not  b^  required  to  actively 
enter  into  the  board's  administration.   If  the  department's  staff 
properly  carries  out  board  policy,  this  board  member  should  not  need  to 
spend  this  amount  of  time.,  and  he  should  not  nued  a  state  telephone  in 
his  office. 

The  activities  of  the  Helena  board  member  are  an  indication  that 
the  staff  was  not  carrying  out  its  administrative  duties.   The  Department 
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of  Professional  and  Occupational  Licensing  should  develop  administrative 
procedures  to  fulfill  its  statutory  responsibilities,  thereby  limiting 
the  board's  activities  to  policymaking,  licensing,  and  quasi-judicial 
functions. 

RECOMMENDATION 

We  recommend  that  the  department: 

1.  Develop  administrative  procedures  to  fulfill  its  statutory 
responsibilities,    thereby   limiting  the  board's  activities 
to  policymaking,    licensing,   and  quasi- judicial  functions. 

2.  Remove  the  state   telephone  from  the  board  member's  office. 

FINAL  COMMENTS 

We  have  discussed  this  report  with  the  Board  of  Real  Estate  and 
with  the  director  of  the  Department  of  Professional  and  Occupational 
Licensing  and  his  staff.   The  full  text  of  the  board's  response  begins 
on  page  32  and  the  director's  response  begins  on  page  42.   We  wish  to 
express  our  appreciation  to  these  officials  and  to  the  staff  for  their 
cooperation  and  assistance  during  the  audit. 
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RECEIVED 

MAR  1 6  B77 

MONTANA  LEGISLATIVE  &UQHQ& 


Dear  Mr.  Brusett: 

SUBJECT:   Report  on  Review  of  Department  of  Professional  and 
Occupational  Licensing  and  Board  of  Real  Estate 

The  Board  of  Real  Estate  has  now  reviewed  the  final  draft  on  your 
report  which  was  transmitted  to  a  board  member  on  March  8,  1977. 
In  conformity  with  your  request,  the  Board  of  Real  Estate  (herein- 
after called  the  Board)  submits  its  response  to  this  report. 

Because  the  recommendations  in  certain  instances  are  very  general, 
whereas  the  text  preceeding  the  recommendations  is  quite  specific, 
we  include  in  this  response  our  comments  as  to  both  recommendation 
and,  in  certain  instances,  the  text. 

1.   DEPARTMENTAL  ORGANIZATION  (page  2) 

Recommendation:   "We  recommend  that  legislation  be  proposed  which 

allows  the  department  to  properly  manage  the  financial  activities 
of  the  boards . " 


Response:  The  Board  is  in  substantial 
tion  so  long  as  such  legislation  do 
of  the  Board.  We  do  not  concur  tha 
1947,  creates  an  administrative  org 
difficult  to  manage  or  control.  It 
that  at  the  time  executive  reorgani 
legislature,  it  was  the  specific  in 
retain  the  concept  of  people's  boar 
particular  departments.  The  failur 
to  entertain  legislation  to  repeal 
cate  that  still  is  the  legislative 


agreement  with  the  ittcommenda- 
es  not  destroy  the  autonomy 
t  Section  82A-108,  R.C.M. 
anization  that  is  necessarily 
is  the  Board's  understanding 
zation  was  considered  by  the 
tent  of  that  legislature  to 
ds  with  some  authority  over 
e  of  subsequent  legislatures 
the  board  concept  would  indi- 
intent.   If  the  duality  is  a 
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problem  of  management  and  control,  it  would  appear  that  there 
then  is  a  question  for  the  legislature  to  consider  as  to  whether 
the  public  benefit  from  the  existence  of  the  boards  outweighs 
management  disadvantages.   Again,  this  is  a  question  that  seem- 
ingly has  been  answered  so  far  by  the  legislature. 

Finally,  we  believe  that  the  Director  at  the  present  time  does 
have  control  over  expenditures  pursuant  to  the  express  provisions 
of  Section  82A-108  (2)  (a)  R.C.M.  1947. 

2.  DEPARTMENT  MANAGEMENT  (page  3) 

Recommendation:   "We  recommend  that  the  department  establish  and 

monitor  a  formal  management  plan  for  the  Board  of  Real  Estate." 

Response:   While  the  thrust  of  your  report  under  this  heading  is 
directed  at  the  department  and  not  the  Board,  we  suggest  that 
the  comments  involve  the  same  considerations  above  discussed. 
The  Board  per  se  has  no  objections  to  a  management  plan.   How- 
ever, we  would  suggest  that  the  same  type  of  management  plan 
should  be  prescribed  by  statute  for  all  boards  such  as  this 
Board  assigned  to  an  agency  for  administrative  purposes. 

3.  TESTING  (pages  4,  5,  and  6) 

Recommendation:  "We  recommend  that  the  department  and  the  board  take 
steps  to  assure  adequate  control  over  examinations." 

Response:   On  March  11,  19  77,  the  Board  adopted  a  resolution,  pursu- 
ant to  Section  82A-1603  (4)  R.C.M.  1947,  assuming  the  responsibil- 
ity for  the  administration  and  grading  of  all  examinations  con- 
ducted for  real  estate  licensees.   Thus,  the  department  has  no 
further  responsibility  in  this  area.   As  you  note  in  the  report, 
the  Board  has  heretofore  taken  steps  tc  insure  that  all  examina- 
tions are  completely  secured.   We  concur  fully  in  your  recommenda- 
tion. 

4.  REVENUE  (pages  6,  7,  8,  and  9) 
Recommendation:  "We  recommend  that  the  department: 

1.  Centralize  the  cash  receipting  function  for  all  boards. 

2.  Use  a  validator  to  establish  control  over  cash  receipts. 

3.  Restrictively  endorse  checks  immediately  upon  receipt. 

4.  Promptly  deposit  all  collections  into  a  clearing  account." 

Response:   We  concur  in  all  four  recommendations  under  this  portion 
of  your  report.   The  Board  heretofore  submitted  a  budget  request 
to  assist  payment  for  a  centralized  cashier  and  a  validator.   All 
checks  are  currently  being  restrictively  endorsed  and  all  personnel 
have  been  instructed  to  promptly  deposit  all  collections.   More- 
over, steps  have  been  taken  to  severely  limit  the  number  of  persons 
receiving  cash  payments. 
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5.  TIMING  OF  CASH  RECEIPTS  (pages  9  and  10) 

Recommendation:   "We  recommend  that  legislation  be  proposed  to  permit 
the  department  to  stagger  license  renewal  dates  for  the  larger 
boards . " 

Response:   The  Board  issued  the  1977  licenses  on  a  five-year  certifi- 
cate.  This  should  minimize  the  difficulty  noted  in  the  report 
so  far  as  this  Board  is  concerned.   Because  of  delays  in  state 
printing  and  the  fact  that  it  was  necessary  to  individually 
research  each  of  the  approximately  2,800  licensee  files  for  this 
new  certificate,  it  was  necessary  to  employ  out-of-house  secre- 
tarial services  as  noted.   It  would  not  appear,  in  this  new  five- 
year  plan,  that  staggered  licensing  would  be  required  for  this 
Board. 

6.  BOOK  SALES  (page  10) 

Recommendation:   "We  recommend  that  the  department  periodically 
inventory  books  for  sale  and  compare  the  change  in  inventory 
with  book  sale  revenue." 

Response:   The  Board  concurs  in  your  recommendation  for  it  is  fazing 
out  all  book  sales  in  favor  of  the  private  sector. 

7.  FEE  WAIVERS  (page  11) 
Recommendation:   "We  recommend  that  the  board: 

1.  Determine  if  fee  waivers  should  be  permitted;  and 

2.  Establish  policies  for  eligibility  for  these  waivers." 

Response:   The  Board  completely  concurs  in  these  two  recommendations. 

8.  REFUNDS  (pages  11  and  12) 

Recommendation:   "We  recommend  that  the  department  require  a  review 
of  all  refunds  by  supervisory  employees." 

Response:   The  Board  concurs  with  this  recommendation  and  endorses 
steps  to  implement  this  action. 

9.  TRAVEL  (pages  12  and  13) 

Recommendation:   "We  recommend  that  the  department  establish  standards 
which  require  employees  to  document  the  business  purpose  of  their 
travel  and  the  results  of  each  real  estate  investigation." 

Response:   We  have  no  objection  to  the  recommendation  that  department 
employees  document  the  purpose  of  their  travel.   However,  we 
would  point  out  that  work  done  on  a  travel  status  by  supervisory 
employees  is  sometimes  of  a  very  sensitive  nature.   Some  complaints 
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are  well  founded,  some  are  not.   Documenting  the  results  of  in- 
vestigation could  well  lead  to  publication  of  allegations  not 
true  with  resulting  damage  to  professional  reputations  of 
licensees  who  are  innocent  of  any  violations. 

The  text  of  your  comment  here  does  not  note  that  the  supervisory 
employee  involved  did  take  leave  as  reflected  in  the  official 
records  of  the  department. 

10.  OTHER  TRAVEL  EXPENDITURES  (pages  13  and  14) 

Recommendation:   "We  recommend  that  the  department  carefully  review 
all  travel  claims  before  payment." 

Response:   We  agree  with  your  recommendation. 

As  to  the  text,  we  strongly  suggest  that  the  department  assign 
one  person,  well  versed  in  the  requirements  of  the  Montana  Admin- 
istrative Manual  to  handle  reimbursement  claims.   It  is  noted 
that  board  members  and  employees  have  been  underpaid  so  far  as  reim- 
bursement for  expenses  is  concerned  during  the  same  period  alluded 
to.   The  rules,  while  not  difficult  to  comprehend  when  an  individual 
is  working  with  them  constantly,  are  complex  and  confusing  to 
board  members  and  others  who  do  not  have  that  exposure.   Moreover, 
the  rules  change  from  time  to  time  insofar  as   allowable  reimburse- 
able  items,  mileage,  etc.   If  one  person  were  assigned  by  the 
department  to  process  these  claims,  it  is  the  Board's  belief 
that  this  type  of  error  would  be  eliminated. 

11.  REIMBURSEMENT  FROM  TWO  STATE  AGENCIES  (pages  15  and  16) 

Recommendation:   "We  recommend  that  board  members  sign  their  own 
travel  claims  and  document  all  travel  expenditures." 

Response:  The  Board  agrees  with  your  recommendation.  It  is  noted 
that  when  this  matter  was  called  to  the  attention  of  the  Board 
member  involved,  he  immediately  reimbursed  the  State. 

12.  AIRLINE  TICKETS  (pages  16  and  17) 

Recommendation:   "We  recommend  that  the  board  discontinue  the  purchase 
of  goods  and  services  from  any  vendors  in  which  board  members 
have  an  interest." 

Response:  The  Board  feels  there  are  several  points  that  should  be 
noted  in  connection  with  this  recommendation. 

First,  the  Board  does  not  generally  maka  travel  arrangements  for 
members  or  its  employees.   In  many  cases,  these  are  made  by  the 
individuals  involved.   Secondly,  we  do  not  believe  the  auditor 
intends  to  require  only  one  travel  agency  be  used  inasmuch  as 
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all  travel  agencies  charge  the  same  price.   Obviously,  past  experi- 
ence would  be  a  factor  in  considering  which  agency  to  use. 

It  is  noted  that  the  Attorney  General's  opinion  alluded  to  was 
not  promulgated  until  February  23,  1977.   The  Board  was  of  the 
opinion  that  Section  59-501  R.C.M.  1947,  subparagraph  (1)  meant 
what  it  said,  i.e.,  that  a  minority  interest  did  not  bring  an 
individual  within  the  meaning  of  the  statute.   Moreover,  the 
Board  member  involved  here  does  not  receive  any  salary  by  reason 
of  being  an  officer  in  the  corporation.   Again,  prior  to  the 
Attorney  General's  opinion  of  February  23,  there  was  no  sugges- 
tion that  plain  wording  of  the  statute  meant  anything  other  than 
above  indicated.   The  Board  does  not  concur  in  the  implication 
that  there  was  any  violation  of  the  statute  during  the  period 
referred  to. 

13.  REAL  ESTATE  PRELICENSE  COURSE  (pages  18  and  19) 

Recommendation:   "We  recommend  that  the  board  discontinue  its  sponsor- 
ship of  real  estate  licensing  courses." 

Response:  The  Board  completely  concurs  in  the  recommendation.  The 
prelicense  course  was  in  fact  discontinued  by  the  Board  in  Novem- 
ber of  1976. 

Because  of  the  comments  in  the  text  as  to  excessive  expenses  in 
the  fall  of  1976,  some  explanation  is  required. 

In  1972,  the  Board,  at  the  request  and  demand  of  potential 
licensees,  determined  there  was  a  need  for  supplementary  educa- 
tion in  the  prelicensure  area.   Accordingly,  they  sponsored  a 
course  in  conjunction  with  the  University  of  Montana.   This 
continued  generally  until  the  spring  of  1976  under  the  sponsor- 
ship of  the  Business  School  at  Missoula.   At  this  time  the  chief 
instructor  responsible  for  the  courses  became  incapacitated  and 
the  needed  instructional  materials  used  by  him  became  unavailable 
to  the  Board.   At  that  time  there  were  two  schools  and  two 
licensure  exams  scheduled.   The  Missoula  firm  referred  to  agreed 
to  fulfill  the  commitment  for  the  schools  on  a  crash  basis. 
Because  of  the  withdrawal  of  education  materials,  it  was  necessary 
to  more  or  less  "start  from  scratch"  on  a  sped-up  basis.   The 
commitments  to  the  licensees  were  honored  and  the  courses  and 
exams  were  held  as  scheduled.   However,  it  was  not  a  satisfactory 
experience  to  the  Board  and  the  Board  in  November  of  1976  voted 
to  discontinue  prelicensure  courses  entirely.   Clearly,  the 
Board's  position  that  the  additional  expenses  referred  to  were 
a  one  time  only  matter  and  were  caused  by  conditions  clearly 
beyond  the  control  of  the  Board. 

14.  PREPAYMENT  (pages  19  and  20) 
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Recommendation:   "We  recommend  that  the  department  issue  instructions 
to  all  boards  prohibiting  prepayment." 

Response:   The  Board  generally  concurs  in  the  recommendation  and  notes 
only  that  in  some  instances,  i.e.,  employee  travel,  etc.,  pre- 
payment is  necessary. 

15.  LOBBYIST  (pages  20  and  21) 

Recommendation:   "We  recommend  that  the  board  reevaluate  the  need 
for  hiring  a  lobbyist." 

Response:   The  Board  concurs  with  the  recommendation  that  the  Board 
revaluate  the  need  for  hiring  a  lobbyist.   This  was  done  prior 
to  the  present  session  of  the  legislature  and  the  Board  did  not 
retain  a  lobbyist. 


At  the  time  in  question  whic 
noted,  an  Attorney  General's 
not  improper.  At  that  time 
tive  to  state  employees  not 
there  were  bills  of  signific 
to  the  Board  which  the  Board 
funds  used  to  pay  the  lobbyi 
but  the  Board's  funds  are  ea 
industry. 


h  comment  was  made,  there  was,  as 

opinion  holding  that  such  act  was 
also,  there  was  a  Governor's  direc- 
to  engage  in  lobbying.   Further, 
ant  importance  to  the  industry  and 

felt  needed  special  handling.   The 
st  were  appropriated  as  indicated 
rmarked  and  are  received  from  the 


Employment  of  this  individual  and  others  to  teach  the  prelicen- 
sure  course  was  prior  to  the  crash  period  referred  to  above  and 
he  was  directly  retained  by  the  then  chief  instructor  and  it  was 
not  impropriatus  to  Section  59-501,  R.C.M.  1947,  supra. 

It  should  be  further  noted  that  during  the  1975  session,  the 
department  employees  were  at  their  desks  engaged  in  their  assigned 
work  and  it  was  not  necessary  for  them,  or  Board  members,  to 
lobby  the  legislative  halls  and  attend  committee  meetings  because 
of  the  employment  of  the  lobbyist.   The  Board  respectfully 
suggests  that  such  is  not  the  case  with  other  boards  and  other 
agencies  either  in  1975  or  1977. 

16.  MEETING  ROOMS  (pages  21  and  22) 

Recommendation:   "We  recommend  that  the  board  hold  board  meetings  in 
state  owned  facilities  whenever  feasible." 

Response:   The  Board  concurs  in  the  recommendation  subject  to  the 

convenience  of  the  public  and  confidentiality  of  matters  incident 
to  revocation  or  suspension  of  licenses. 

17.  TELEPHONE  USAGE  (pages  22  and  2  3) 
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Recommendation:  "We  recommend  that  the  department: 

1.  Maintain  a  log  of  all  long-distance  calls  and  that  centralized 
services  compare  telephone  bills  to  this  log  before  approving 
payment. 

2.  Limit  the  distribution  of  telephone  credit  cards  to  individuals 
who  frequently  require  their  use  for  state  business." 

Response:   The  Board  concurs  with  recommendation  number  1  but  feels 
that  recommendation  number  2  is  at  cross  purposes  with  number  1. 
The  reason  for  telephone  credit  cards  to  individual  Board  members 
is  to  make  it  easier  to  ascertain  who  made  particular  calls, 
and  was  designed  to  facilitate  the  logging  and  record  keeping 
suggested. 

18.  CONTRACTED  SERVICES  (page  23) 

Recommendation:   "We  recommend  that  the  department  use  the  state  Pur- 
chasing Division  in  obtaining  contracted  secretarial  services." 

Response:   The  Board  concurs  where  it  is  possible  to  obtain  the  ser- 
vices through  the  Purchasing  Division.   In  the  instant  case  re- 
ferred to,  the  administrator  contacted  several  secretarial 
services  in  the  Helena  area  and  only  one  was  interested.   The 
cost  was  negotiated  on  a  trial  and  error  basis  as  there  was  no 
experiential  background. 

Again,  this  was  a  one  time  matter  involving  the  five-year  license 
period.   Because  of  the  delay  in  the  Purchasing  Division's  signing 
the  state  printing  contract,  it  was  a  period  of  some  four  months 
from  time  of  formulation  of  the  licenses  until  the  printing  was 
returned.   The  secretarial  service  had  to  research  the  individual 
records  of  approximately  2,800  licensees  to  get  the  information 
needed  for  each  license. 

19.  PAYMENTS  TO  THE  MONTANA  ASSOCIATION  OF  REALTORS  (page  24) 

Recommendation:   "We  recommend  that  the  board  discontinue  such  payments 
to  private  organizations." 

Response:   The  Board  disagrees  with  the  recommendation.   There  are 

approximately  2,800  licensees  of  the  Board.   The  Montana  Associa- 
tion of  Realtors  has  a  membership  of  approximately  1,050.   It  is 
the  only  state-wide  organization  representing  the  industry.   The 
Board  uses  the  advertisement  to  disseminate  information  as  to 
rule  changes,  suspensions  and  revocations,  dates  of  schools, 
dates  of  hearings,  and  examination  dates.   As  a  consideration 
of  the  purchase  of  the  advertisement,  the  Board  requires  that 
the  Association  mail  copies  of  the  publication  to  every  licensee, 
in  addition  to  the  members. 

The    Board,  by  statute,  has  an  educational  function.   Contributions 

-38- 


Mr.  Morris  L.  Brusett  -8-  March  16,  1977 

for  speakers  at  the  Association's  convention  are  designed  to 
carry  out  the  educational  function.   As  a  condition  to  any 
contribution  toward  the  speakers  and  experts  brought  in,  the 
Board  again  requires  that  the  Association  make  that  portion  of 
the  convention  available  to  all  licensees  without  any  cost. 
The  Board  respectfully  submits  that  the  methods  chosen  to  notify 
licensees  and  carry  out  the  educational  functions  are  practical 
and  less  expensive  than  any  other  course  available  to  the  Board. 

20.  COMPENSATION  AS  A  QUASI-JUDICIAL  BOARD  (pages  24,  25,  and  26) 
Recommendation:   "We  recommend  that: 

1.  The  board  and  the  department  establish  a  basis  for  determining 
the  revenue  required  for  the  Board's  operations;  and 

2.  The  board  adjust  licensing  fees  in  accordance  with  its  revenue 
requirements . " 

Response:   Legal  counsel  for  the  Board  has  written  your  legal  counsel 
on  this  matter  and  the  Board  awaits  the  Attorney  General's  opinion 
requested. 

21.  CASH  BALANCES  (page  25  and  26)   (see  previous  recommendation) 

Response:   The  problem  presented  under  this  topic  is  that  of  accurately 
predicting  the  level  of  income  and  expenses  in  any  given  year 
because  of  the  nature  of  the  Board  and  the  industry.   Under  the 
Administrative  Procedure  Act,  a  substantial  portion  of  the  Board's 
expenditures  involve  the  investigation  and  prosecution  of  com- 
plants .   The  number  of  complaints  varies  from  year  to  year  as 
does  the  nature  of  the  individual  complaints .   The  revenues  were 
affected  by  the  fact  that  from  197  3  to  19  76  there  were  approximately 
1,000  new  licensees.   Two  bills  introduced  before  this  session 
could  decrease  the  number  of  licensees.   Senate  bill  328  would, 
in  the  Board's  opinion,  result  in  a  loss  of  approximately  one- 
fourth  of  the  licensees.   The  Universal  License  Act  could  reduce 
the  Board's  revenue  from  licenses  by  approximately  $60,000.   It 
is  to  be  noted  that  the  dropping  of  the  prelicensure  school  will, 
in  the  future,  reduce  the  level  of  revenue  receipts  by  about 
fifteen  percent  on  the  basis  of  past  records. 

We  point  out  that  the  Board  cannot  adjust  licensing  fees  auto- 
matically as  these  cycles  occur.   Section  66-1934  (2)  R.C.M.  1947, 
specifically  provides:   "...a  fee  once  set  for  one  of  the  items 
for  which  a  fee  is  charged  cannot  be  increased  or  decreased  until 
at  least  one  (1)  year  has  passed  since  the  fee  for  that  particular 
item  was  last  increased  or  decreased." 

22.  BOARD  CHAIRMAN  (pages  27  and  28) 
Recommendation:   "We  recommend  that: 
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1.  The  department  discontinue  compensation  payments  to  the  ex- 
officio  board  member;  and 

2.  Legislation  be  proposed  to  prohibit  the  ex-officio  board 
member  from  receiving  compensation  from  the  board." 

Response:   This  is  the  second  instance  in  your  report  where  the  Board 
is  criticized  for  following  the  opinion  of  the  Attorney  General. 
As  noted,  the  practice  of  payment  to  the  chairman  was  specifically 
approved  by  the  Attorney  General.   Obviously  the  Board,  along 
with  the  Legislative  Council  and  presumably  others,  failed  to 
introduce  and  suggest  legislation  in  sessions  succeeding  1970. 

It  is  to  be  noted  that  the  Board  generally  has  evening  sessions 

and  frequently  meets  on  weekends.   The  Chairman  makes  no  charge 

for  Board  services  performed  in  his  commissioner's  office  and 

has  been  reimbursed  only  when  he  leaves  his  agricultural  office 

to  attend  and  participate  in  Board  business.   As  Chairman,  he 

is  somewhat  different  than  an  ex-officio  member,  for  his  attendance 

is  generally  required.   He  of  course,  receives  no  compensation 

for  weekends  and  evening  work  other  than  the  amount  here  questioned 

which  totalled  the  sum  of  $167.50  for  the  year  1976. 

23.  WORK-STUDY   AGREEMENT    (pages    28    and    29) 

Recommendation:  "We  recommend  that  the  department  director  review 
for  propriety  any  future  work-study  contracts  to  be  negotiated 
by  an  employee  of  the  department." 

Response:   The  amount  claimed  by  the  University  of  Montana  has  been 

fully  paid  and  the  Board  will  be  fully  reimbursed  by  the  Missoula 
firm.   With  the  discontinuance  of  the  prelicensure  course,  there 
should  be  no  further  involvement  in  any  work-study  contract.   How- 
ever, the  Board  concurs  that  any  such  contract  be  fully  reviewed 
by  the  Board's  legal  counsel. 

24.  BOARD  INVOLVEMENT  IN  ADMINISTRATIVE  MATTERS  (pages  30  and  31) 
Recommendation:   "We  recommend  that  the  department: 

1.  Develop  administrative  procedures  to  fulfill  its  statutory 
responsibilities,  thereby  limiting  the  board's  activities 
to  policymaking,  licensing,  and  quasi- judicial  functions. 

2.  Remove  the  state  telephone  from  the  board  member's  office." 

Response:   The  Board  member  criticized  in  this  section  of  the  report 
is,  as  noted,  an  attorney  and  lives  in  Helena.   It  should  be 
noted  that  the  department  attorney,  a  full-time  employee,  has 
the  staggering  responsibility  of  handling  the  legal  affairs 
for  thirty-one  boards.   In  actual  practice,  those  throughout 
the  state  having  matters  involving  the  Board  with  legal  overtones, 
contacts  the  Helena  3oard  member  who  is  an  attorney.   His  role 
involves  the  formulation  of  Board  policy,  review  of  rules  and 
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regulations,  and  other  like  work  having  legal  impact.   In  addition, 
because  of  subcommittee  responsibility,  his  efforts  also  involve 
revision  of  examinations  and  study  of  the  reciprocity  problems 
with  other  states. 

The  Board  respectfully  suggests  that  this  Board  is  perhaps  more 
active  than  other  boards,  by  nature  of  the  industry  involved,  and 
the  industry-wide  problems  that  require,  under  statute,  Board 
attention.   The  obvious  alternative  is,  of  course,  a  full-time 
experienced  attorney  for  the  Board  of  Real  Estate .   This  does 
not  appear  to  be  economically  feasible  in  the  immediate  future. 
With  respect  to  the  state  telephone,  the  Board  member  has  been 
informed  by  telephone  officials  that  cost  on  his  phone  is  9C  a 
minute  as  contrasted  with  50C  a  minute  were  he  to  use  his  own 
phone  and  then  bill  the  State.   It  is  the  opinion  of  the  Board 
that  since  he  is  the  legal  member  of  the  Board,  that  it  is 
economically  feasible  to  have  a  WATTS  line  at  his  disposal. 


Respectfully  submitted, 


cs 


;orge    Lackman 
Chairman 
Board   of    Real    Estate 
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AGENCY  REPLY 
Department  of  Professional  and  Occupational  Licensing 


STATE   OF   MONTANA 

DEPARTMENT  OF  PROFESSIONAL  &  OCCUPATIONAL  LICENSING 

HELENA.  MONTANA  59601 


THOMAS  L.  JUDGE 
GOVERNOR 


ed  carney 

director 

LaLONDE  building 

(406)   449-3737 


March  15,   1977 


RECEIVED 

MAR  1 5 1977 

MONTANA  LEGISLATIVE  AUDQQg 


Morris  L.  Brusett,  Legislative  Auditor 
Office  of  the  Legislative  Auditor 
State  Capitol 
Helena,  Montana  59601 

Dear  Mr.  Brusett: 

You  will  find  attached,  the  department  comments  on  the  recent 
report  or  review  of  certain  activities  of  the  Board  of  Real 
Estate  and  the  Department  of  Professional  and  Occupational 
Licensing. 

Of  the  twenty-three  recommendations,  the  department  agrees  with 
eleven,  has  no  comment  on  six  because  they  concern  the  board, 
have  reservations  on  three,  disagree  on  two  and  serious  reser- 
vations on  one.  The  audit  will  benefit  the  department  and  the 
board  and  will  serve  as  guidance  in  the  future.  The  problems 
relating  to  the  Executive  Re-Organization  Act  of  1971  and  the 
subsequent  creation  of  this  department  in  August  of  1972  are 
evident  in  this  report.  This  department  has  been  aware  of  them 
for  some  time. 

On  behalf  of  the  Board  and  this  department,  we  express  our  ap- 
preciation for  the  efficient  manner  in  which  your  staff  carried 
out  this  review  of  certain  activities.  It  is  beneficial  for  an 
outside  and  independent  source  to  review  the  operations  and  pro- 
cedures used  in  an  agency  of  government. 

If  the  Legislative  Audit  Committee,  your  staff  or  yourself  have 
any  questions  concerning  the  department  comments,  please  contact 
me  for  further  information. 


Sincerely, 


EC/djh 


ED  CA 
DIRECTOR 
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RECOMMENDATION 

1.  WE  RECOMMEND  THAT  LEGISLATION  BE  PROPOSED  WHICH  ALLOWS  THE  DEPARTMENT  TO 
PROPERLY  MANAGE  THE  FINANCIAL  ACTIVITIES  OF  THE  BOARDS. 

DEPARTMENT  COMMENT 

Agree  with  the  recommendation.   It  should  be  pointed  out  that  proper  manage- 
ment of  the  financial  activities  of  a  board  may  conflict  with  Section  82A-108, 
R.C.M.  1947  as  presently  written.  Proposed  legislation  must  be  drawn  so  that 
the  intent  and  wording  is  clear  and  understandable.  Responsibility  for 
drafting  and  presenting  this  legislation  will  have  to  be  placed  in  some 
agency  other  than  the  department. 

RECOMMENDATION 

2.  WE  RECOMMEND  THAT  THE  DEPARTMENT  ESTABLISH  AND  MONITOR  A  FORMAL  MANAGEMENT 
PLAN  FOR  THE  BOARD  OF  REAL  ESTATE. 

DEPARTMENT  COMMENT 

Agree  with  the  recommendation.  This  will  be  done  and  placed  in  operation  as 
soon  as  possible  and  not  later  than  July  1,  1977. 

RECOMMENDATION 

3.  WE  RECOMMEND  THAT  THE  DEPARTMENT  AND  THE  BOARD  TAKE  STEPS  TO  ASSURE  ADEQUATE 
CONTROL  OVER  EXAMINATIONS. 

DEPARTMENT  COMMENT 

Agree  with  the  recommendation.  Section  82A-1603  (4),  R.C.M.  1947  provides  that 
examinations  are  to  be  administered  and  graded  by  the  department,  "unless  a 
board  determines  that  experts  or  professionals  are  necessary  to  administer 
or  grade  a  particular  examination".  Most  of  the  boards  have  taken  over 
the  examination  function  under  this  section.  Initial  steps  have  been  taken 
to  find  out  the  position  of  the  Board  of  Real  Estate.  The  Board  minutes 
of  March  11,  1977  state  that  the  examination  is  a  board  function  and  they 
will  retain  jurisdiction  over  the  examination. 

RECOMMENDATION 

4.  WE  RECOMMEND  THAT  THE  DEPARTMENT: 

a.  Centralize  the  cash  receipting  function  for  all  boards. 

b.  Use  a  validator  to  establish  control  over  cash  receipts. 

c.  Restricti vely  endorse  checks  immediately  upon  receipt. 

d.  Promptly  deposit  all  collections  into  a  clearing  account. 

DEPARTMENT  COMMENT 

Agree  with  the  recommendation  with  serious  reservations.  The  reservations 
are  relative  to  the  additional  cost  in  dollars  to  implement  this  recom- 
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ITEM  4  CONTINUED 

mendation.  The  central  cashier  concept  would  be  helpful  and  will  give 
better  internal  control.  Decision  must  be  reached  on  whether  the  ad- 
ditional cost  is  worth  the  price  that  will  be  paid  in  future  years.  The 
obvious  disadvantages  are  slower  service  to  the  public  of  the  mail  re- 
ceived, and  it  is  obvious  that  two  or  three  people  handling  the  central 
cashier  system  cannot  do  it  as  rapidly  as  sixteen  or  seventeen  handling 
the  work  in  the  area  of  each  individual  board.  The  chance  of  losing  or 
mixing  mail  is  much  more  probable  with  two  or  three  people  handling  mail 
for  thirty-one  boards,  than  with  sixteen  or  seventeen  people  handling 
the  same  mail.  Walk-in  traffic  will  be  inconvenienced  by  obtaining  in- 
formation and  forms  at  one  office  then  being  referred  to  another  to  pay 
for  the  application,  permit  or  examination.  The  mail  that  is  confidential 
will  be  exposed  to  a  greater  number  of  people.  A  renewal  dollar  can 
have  just  so  much  work  and  checking  performed  on  it  before  there  is 
virtually  nothing  left  of  the  dollar  to  perform  the  work  it  was  collected 
to  carry  out.  A  full  central  cashier  or  even  a  partial  central  cashier 
is  not  projected  in  the  appropriation  requests  for  Central  Services  for 
FY  78  and  FY  79  or  in  the  transfer  costs  to  the  individual  boards.  The 
transfer  costs  represent  the  costs  of  the  department  functions  furnished 
to  all  boards  based  on  man  hours  and  costs  of  the  individual  boards.  We 
are  presently  running  a  trial  period  of  a  partial  central  cashier  now 
to  have  some  idea  of  the  employee  time  and  costs  involved.  An  approximate 
cost  figure  will  be  presented  to  the  Joint  Appropriations  Sub-Committee 
within  five  days  for  their  consideration  and  decision  on  whether  they  will 
include  the  additional  money  required  to  implement  the  central  cashier 
concept  for  FY  78  and  FY  79. 

RECOMMENDATION 

5.  WE  RECOMMEND  THAT  LEGISLATION  BE  PROPOSED  TO  PERMIT  THE  DEPARTMENT  TO  STAGGER 
LICENSE  RENEWAL  DATES  FOR  THE  LARGER  BOARDS. 

DEPARTMENT  COMMENT 

Agree  with  the  recommendation.  This  would  be  \/ery   helpful  and  is  particularly 
valuable  when  it  comes  to  implementing  the  central  cashier  function.  Re- 
sponsibility for  drafting  and  presenting  proposed  legislation  will  have  to 
be  placed  in  an  appropriate  legislative  committee . 

RECOMMENDATION 

6.  WE  RECOMMEND  THAT  THE  DEPARTMENT  PERIODICALLY  INVENTORY  BOOKS  HELD  FOR  SALE 
AND  COMPARE  THE  CHANGE  IN  INVENTORY  WITH  BOOK  SALE  REVENUE. 

DEPARTMENT  COMMENT 

Agree  with  the  recommendation.  All  boards  which  have  books  (not  including 
rosters,  laws  and  rules)  for  sale  made  an  inventory  on  December  31,  1976 
and  will  make  quarterly  inventories  hereafter. 
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RECOMMENDATION 

7.  WE  RECOMMEND  THAT  THE  BOARD: 

a.  Determine  if  fee  waivers  should  be  permitted;  and 

b.  Establish  policies  for  eligibility  for  these  waivers. 

DEPARTMENT  COMMENT 

Agree  with  the  recommendation. 

RECOMMENDATION 

8.  WE  RECOMMEND  THAT  THE  DEPARTMENT  REQUIRE  A  REVIEW  OF  ALL  REFUNDS  BY  SUPER- 
VISORY EMPLOYEES. 

DEPARTMENT  COMMENT 

Agree  with  the  recommendation  with  reservations.  The  secretary  working 
with  a  given  board  knows  better  than  anyone  else  whether  a  refund  has 
been  requested  and  whether  it  is  justified.  The  recommendation  will 
take  supervisory  time  to  approve  the  refund  and  employee  time  to  prepare 
the  information  to  support  the  refund.  This  recommendation  has  the  ap- 
pearance of  "paper  shuffling",  but  if  handled  properly  it  can  represent 
a  safeguard  at  a  cost  in  employee  time.  Reservation  is  whether  the  safeguard 
is  worth  the  cost. 

RECOMMENDATION 

9.  WE  RECOMMEND  THAT  THE  DEPARTMENT  ESTABLISH  STANDARDS  WHICH  REQUIRE  EMPLOYEES 
TO  DOCUMENT  THE  BUSINESS  PURPOSE  OF  THEIR  TRAVEL  AND  THE  RESULTS  OF  EACH 
REAL  ESTATE  INVESTIGATION. 

DEPARTMENT  COMMENT 

Agree  with  the  recommendation.  This  has  been  standard  operational  practice, 
except  for  supervisory  personnel  and  those  employees  attending  an  out-of- 
town  meeting  with  a  board. 

RECOMMENDATION 

10.  WE  RECOMMEND  THAT  THE  DEPARTMENT  CAREFULLY  REVIEW  ALL  TRAVEL  CLAIMS  BEFORE 
PAYMENT. 

DEPARTMENT  COMMENT 

Agree  with  the  recommendation.  At  one  time  all  travel  claims  were  approved 
only  by  the  director,  with  the  number  of  travel  claims  the  review  process 
became  too  time  consuming  and  this  function  was  delegated  to  specific  in- 
dividuals. This  delegation  of  approval  authority  produced  auditor  ex- 
ceptions, therefore  after  November  9,  1976,  the  approval  of  all  in-state 
travel  claims  were  made  by  the  Administrative  Assistant  and  the  Director 
approves  all  out-of-state  travel  claims.  We  believe  this  system  is  pro- 
ducing careful  evaluation  of  travel  claims,  but  it  is  slowing  the  process 
if  they  are  not  submitted  correctly. 
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RECOMMENDATION 

11.  WE  RECOMMEND  THAT  BOARD  MEMBERS  SIGN  THEIR  OWN  TRAVEL  CLAIMS  AND  DOCUMENT 
ALL  TRAVEL  EXPENDITURES. 

DEPARTMENT  COMMENT 

No  comment  for  the  board. 

RECOMMENDATION 

12.  WE  RECOMMEND  THAT  THE  BOARD  DISCONTINUE  THE  PURCHASE  OF  GOODS  AND  SERVICES 
FROM  ANY  VENDORS  IN  WHICH  BOARD  MEMBERS  HAVE  AN  INTEREST. 

DEPARTMENT  COMMENT 

No  comment  for  the  board. 

RECOMMENDATION 

13.  WE  RECOMMEND  THAT  THE  BOARD  DISCONTINUE  ITS  SPONSORSHIP  OF  REAL  ESTATE 
LICENSING  COURSES. 

DEPARTMENT  COMMENT 

No  comment  for  the  board. 

14.  WE  RECOMMEND  THAT  THE  DEPARTMENT  ISSUE  INSTRUCTIONS  TO  ALL  BOARDS  PROHIBITING 
PREPAYMENT. 

DEPARTMENT  COMMENT 

Agree  with  the  recommendation.  This  is  not  a  problem  department-wide  and 
only  limited  requests  have  been  made  to  my  desk.  Whether  boards  can  provide 
for  pre-payment  on  contracts  under  their  policy  making  functions  is  a  legal 
question. 

RECOMMENDATION 

15.  WE  RECOMMEND  THAT  THE  BOARD  RE-EVALUATE  THE  NEED  FOR  HIRING  A  LOBBYIST. 
DEPARTMENT  COMMENT 

No  comment  for  the  board. 
RECOMMENDATION 

16.  WE  RECOMMEND  THAT  THE  BOARD  HOLD  MEETINGS  IN  S"rATE  OWNED  FACILITIES  WHENEVER 
FEASIBLE. 

DEPARTMENT  COMMENT 

No  Comment  for  the  Board. 


-47- 


PAGE  FOUR 
RECOMMENDATION 

17.  WE  RECOMMEND  THAT  THE  DEPARTMENT: 

a.  Maintain  a  log  of  all  long  distance  calls  and  that  centralized 
services  compare  telephone  bills  to  this  log  before  approving 
payment. 

b.  Limit  the  distribution  of  telephone  credit  cards  to  individuals 
who  frequently  require  their  use  for  state  business. 

DEPARTMENT  COMMENT 

Agree  with  the  recommendation  with  reservations.  The  maintenance  of 
a  log  on  long  distance  calls  for  office  personnel  is  practical  and 
is  presently  done  for  all  boards  except  real  estate  because  they  have 
a  separate  line  from  the  other  thirty  boards.  Real  Estate  personnel 
will  be  required  to  keep  a  log  on  long  distance  calls  made  from  office 
phones.  Reservations  are  related  to  long  distance  calls  in  the  field 
by  personnel  and  all  credit  card  calls  by  board  members.  Department 
personnel  in  the  field  will  be  required  to  fill  in  a  log  on  all  credit 
card  calls  and  to  be  filed  once  a  month.  The  filing  of  a  log  for  phone 
use  by  board  members  will  be  discussed  with  the  board.  The  cost  of 
comparing  log  to  phone  billing  will  likely  cost  more  than  will  be  saved. 

Part  Two  of  this  recommendation  is  present  policy  and  the  need  for 
board  members  to  hold  credit  cards  will  be  reviewed  with  each  board. 

RECOMMENDATION 

18.  WE  RECOMMEND  THAT  THE  DEPARTMENT  USE  THE  STATE  PURCHASING  DIVISION  IN  OB- 
TAINING CONTRACTED  SECRETARIAL  SERVICES. 

DEPARTMENT  COMMENTS 

Agree  with  the  recommendations  with  reservations.  The  reservations  are  that 
a  specific  sized  contract  could  be  processed  through  purchasing  if  time 
was  available.  Processing  through  purchasing  the  work  of  a  contracted 
secretarial  service  for  a  hearing  or  a  few  days  work  on  A. P. A.  (rules)  is 
not  feasible. 

RECOMMENDATION 

19.  WE  RECOMMEND  THAT  THE  BOARD  DISCONTINUE  SUCH  PAYMENTS  TO  PRIVATE  ORGANIZATIONS. 
DEPARTMENT  COMMENT 

No  comment  for  the  board. 
RECOMMENDATION 

20.  WE  RECOMMEND  THAT: 

a.  The  board  and  the  Department  establish  a  basis  for  determining  the 
revenue  required  for  the  board's  operations;  and 

b.  The  board  adjust  licensing  fees  in  accordance  with  its  revenue 
requirements. 

DEPARTMENT  COMMENT 
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ITEM  20  CONTINUED 

Agree  with  the  recommendation.  The  department  will  supply  information  upon 
the  request  of  an  individual  board. 

RECOMMENDATION 

21.  WE  RECOMMEND  THAT: 

a.  The  department  discontinue  compensation  payments  to  the  ex-officio 
board  members;  and 

b.  Legislation  be  proposed  to  prohibit  the  ex-official  board  member 
from  receiving  compensation  from  the  board. 

DEPARTMENT  COMMENT 

Disagreement  with  part  one  because  this  would  be  in  violation  of  Section 
66-1927  (3),  R.C.M.  1947  and  in  violation  of  the  Attorney  General's 
advise  quoted  on  Page  Eleven  of  the  report  of  the  Office  of  the  Legis- 
lative Auditor  concerning  the  Real  Estate  Commission  for  the  fiscal 
year  ending  June  30,  1970. 

Agree  with  the  recommendation  on  Part  Two.  The  problem  is  that  no 
one  is  charged  with  drafting  the  legislation  and  carrying  it  in  the 
legislature.  This  would  seem  to  be  a  logical  function  of  members  of 
the  Legislative  Audit  Committee,  otherwise,  in  all  cases  where  leg- 
islation is  proposed,  you  have  no  one  in  a  responsible  position  to 
see  that  the  recommendation  is  carried  out. 

RECOMMENDATION 

22.  WE  RECOMMEND  THAT  THE  DEPARTMENT  DIRECTOR  REVIEW  FOR  PROPRIETY  ANY  FUTURE 
WORK  STUDY  CONTRACTS  TO  BE  NEGOTIATED  BY  AN  EMPLOYEE  OF  THE  DEPARTMENT 

DEPARTMENT  COMMENT 

Agree  with  the  recommendation.  Contracts  made  under  the  policy  making 
authority  of  the  board  would  be  exempt  from  department  review. 

RECOMMENDATION 

23.  WE  RECOMMEND  THAT  THE  DEPARTMENT: 

a.  Develop  administrative  procedures  tu  fulfill  its  statutory 
responsibilities,  thereby  limiting  the  board's  activities 
to  policymaking,  licensing,  and  quasi-judicial  functions. 

b.  Remove  the  state  telephone  from  the  board  member's  office. 

DEPARTMENT  COMMENT 

General  disagreement  with  this  recommendation.  Part  One  of  this 
recommendation  is  one  that  on  the  surface,  I  agree  with,  and  it 
seems  we  have  more  administrative  procedures  now  than  we  can  im- 
plement with  the  available  employees.  The  development  of  more 
departmental  administrative  procedures  will  not  effectively  con- 
tain an  active  board's  role  with  the  way  the  present  law  is  written. 
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ITEM  23  CONTINUED 

From  the  position  of  the  department,  it  can  be  stated  that  the  board's 
statutory  authority  is  much  more  likely  to  overlap  into  the  departments 
authority  than  the  departments  statutory  authority  will  overlap  into 
a  board's  authority.  Part  Two  of  this  recommendation  is  one  that  is 
impossible  because  the  department  has  no  authority  to  remove  phones 
or  credit  cards  if  the  decision  on  the  phone  or  credit  card  is  a  policy 
decision  of  a  particular  board.  Section  82A-108  (la),  R.C.M.  1947 
speaks  very  clearly  on  that  point.  Removal  of  the  phone  is  logically 
a  board  decision. 
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